	
	
	

	
	

	Missouri River flow spawns new lawsuit


Associated Press

Tuesday, December 17, 2002

ST. LOUIS - A consortium of farm interests, navigators and others whose livelihoods depend on the Missouri River said Monday they plan to file suit over the U.S. Army Corps of Engineers' decision to alter the flow of the river to protect two bird species.

The Coalition to Protect the Missouri River said Monday it intends to sue the U.S. Fish & Wildlife Service, the Corps of Engineers and state fish and game agencies in North Dakota, South Dakota and Montana. Federal law requires 60 days' notice before a suit against the federal government. About a dozen other groups are also joining in the lawsuit.

The group is taking issue with efforts to protect two endangered shorebirds under the Endangered Species Act. The coalition claims navigation was shut down and economic losses suffered when the corps said in July it could not move the birds to accommodate the release of additional water from two dams.

Barge traffic along the Missouri dropped in anticipation of lower water levels.

''This has created a situation where there is such great unreliability on the river right now, particularly for economic stake holders,'' coalition director Randy Asbury said. ''It's an economic catastrophe.''

The group represents thousands of farmers, municipalities, utilities, and recreation, environmental and industrial interests.

Asbury said between the first week of July and the middle of August, the lower water levels yielded an estimated $7 million in losses, from farmers unable to ship grain to hotel barges canceling excursions.

''There is a conflict between the Endangered Species Act and other congressional acts out there. We believe the corps should have released water,'' Asbury said.

The wildlife service has ordered the corps to return the river to a seasonal flow that would make the river higher in the spring, lower in the summer, or risk violating the Endangered Species Act.
	


Disregard for Missouri River uses forces legal action

News Release

Coalition to Protect the Missouri River

Monday, Dec. 16, 2002

 HIGBEE, MO - Uncertainty regarding the future of all Congressionally-authorized uses of the Missouri River has forced Missouri River stakeholders to rally against the unproven science mandated by the U.S. Fish & Wildlife Service (USFWS) and implemented by the U.S. Army Corps of Engineers (Corps). The Corps' implementation of USFWS prescriptive mandates would disregard navigation, flood control, and other established uses of the Missouri River in favor of dubious methods intended to protect

some species.

"This is government at its worst, pulling the strings based on unproven

science that may help species recovery when we know that it will kill

economic activity and increase flooding," stated Chris Brescia, chairman of

the Coalition to Protect the Missouri River. "The National Academy of

Sciences stated that no empirical evidence exists to support the Service's

theories on species recovery. On top of that, we do know, however, that the

environmental impacts of taking traffic off the river and shifting it onto

other modes will be detrimental to all species - human and animal alike."

A Notice of Intent to Sue (NOI) the USFWS and Corps was forwarded to

Secretary of Interior Gale Norton and Secretary of the Army Thomas White as

well as three upstream Fish and Game agencies on behalf of twelve

associations and companies representing thousands of farmers, navigators,

municipalities, utilities, recreation interests and industry.

"These individuals and companies are prepared to go the distance in this

battle to maintain a river that provides for all congressionally authorized

purposes," said Randy Asbury, executive director of the Coalition to Protect

the Missouri River. "Unjustified actions and failure to follow procedure by

the USFWS and the Corps have caused unreliability and economic devastation

long enough."

The NOI provides a sixty-day notice to the agencies of intent to sue for

violations of the Endangered Species Act (ESA) including:

* Economic impacts were disregarded when designating critical habitat for

the piping plover;

* The USFWS's alternative for operation of the Missouri River will

eliminate navigation and materially interfere with power, water supply and

flood control;

* The Corps and the USFWS must revise or remove operational mandates under

the ESA since new information shows that endangered and threatened birds

have rebounded and meet or exceed certain recovery objectives;

* There is no basis for a mandated spring rise since one already exists on

most of the Missouri River;

* The management of the upstream reservoirs to support non-native fish for

economic support of sport fishing is illegal; and,

* Hybrid sturgeon may have been caused by the stocking program rather than

habitat concerns.

Actions mandated by the USFWS and implemented by the Corps during summer

'02 created flows below minimum navigation service levels, inflicting

economic losses on navigators, grain terminals, excursions lines and

industry estimated in the millions of dollars. These "bird operations"

occurred to protect 41 interior least tern and piping plover, birds listed

as endangered or threatened under the ESA, though their population numbers

have increased substantially and fledge targets have continually been met

under current Missouri River management practices. For the first time in

history, the mandates of the Biological Opinion (BO) disregarded authorized

project purposes in lieu of conservation and unsupported science.

RiverBarge Excursions Lines, Inc. (REL), the only hotel barge company in

the U.S., forced to cancel their '02 Missouri River excursion at a loss of

$1 million due to the "bird operations", cancelled their 2003 Missouri River

excursion schedule on December 13 due to "conflicts between the Corps and

the USFWS...that could result in water levels that are not sufficient to

support navigation on the Missouri River."

REL's press statement said, "The nature of REL's business is such that

there needs to be a long-term reliability and reasonable certainty to

navigation on the Missouri River."

"Flow unreliability continues to have adverse impacts on the Missouri

River and would have critically affected Mississippi River commerce in

2000-2002 if the USFWS mandates had been implemented," stated Chris Brescia.

"It's imperative that the President recognize that the unproven science of

the BO dictates Missouri River management that's not in the best interest of

this nation or those he has committed to support."

Group plans lawsuit against Corps, Service

News Release

MOARK

Monday, Dec. 16, 2002

The Missouri-Arkansas River Basins Association announced today they have joined a group of Missouri River interest groups in filing a formal Notice of Intent to Sue under the Endangered Species Act.  The letter sent today to Thomas White, Secretary of the United States Army and Gale Norton, Secretary of the United States Department Interior, provides a sixty-day Notice of Intent to Sue under citizen suit provisions of the Endangered Species Act and under the Administrative Procedure Act.

The notice is the second to be filed by the MO-ARK Association in the last nine months. Today’s notice updates and supplements an earlier notice filed by the MO-ARK Association on May 23, 2002, and a notice filed by the Coalition to Protect the Missouri River dated August 20, 2001.  The two associations joined with the Midwest Area River Coalition 2000 (MARC 2000); Blaske Marine, Inc.; ConocoPhillips; Ergon Asphalt & Emulsions, Inc.; Koch Materials Company; Magnolia Marine Transport Company; Memco Barge Line, Inc.; RiverBarge Excursion Lines, Inc.; and the Terminal Grain Corporation to file the notice.

Tom Waters, President of the MO-Ark Association in a statement today said, “The Missouri-Arkansas River Basins Association’s involvement with the recent Notice of Intent to Sue under the Endangered Species Act represents a continuation of preparations for a legal battle MO-ARK has been anticipating for many years.  The Association is encouraged by the recent efforts to build a powerful coalition of participants who are now willing to join in an effort to bring common sense and reliability to the operation of Missouri River.  We are committed to the effort and will stand side by side with our allies in the important legal battle we plan to face in the near future.”

The Missouri-Arkansas River Basins Association was founded in 1952 and recently celebrated its 50th year Anniversary.  The Association promotes flood control, navigation, irrigation, recreation, fish and wildlife, environment, conservation and beneficial use of land and water resources within the Missouri Basin and the portion of the Arkansas Basin which runs through Kansas and Missouri.

Missouri, Kansas lakes feel effects of drought


By BILL GRAHAM
The Kansas City Star

Monday, Dec. 16, 2002
Pleasant weather this fall has become a nightmare for marina operator Debby Best and others who make their living on the water.

The ongoing drought has dropped Perry Lake and Milford Lake in Kansas to record low water levels, federal officials said, and several years of dryness across the upper Great Plains also is threatening to shorten the 2003 shipping season on the Missouri River.

For Best, it has meant scrambling to keep docks, yachts and houseboats from grounding in shallows at the Lake Perry Yacht & Marina. A few docks have grounded.

"We've been praying real hard for rain or snow," she said. "Whatever moisture we can get, we'll take it."

The lake is 6 feet below normal pool level, said Stephen Spaulding, a hydrologist for the U.S. Army Corps of Engineers in Kansas City. It's often kept a foot low in winter in preparation for spring rains. But now it is the lowest it has been since filling in 1969.

It looks even worse than levels indicate, Best said. Because of gradual slopes, several feet of shoreline area is exposed for each foot the water drops.

"Nobody around here has seen the lake this low since it was filling," she said.

Lake recreation is at a minimum.

"But it's a big concern for the coming year if we don't get more water," Best said.

Milford Lake is more than 7 feet low, a record, according to the U.S. Geological Survey. Clinton Lake is near record lows.

Northeast Kansas and Northwest Missouri have been dry all summer and fall. The area is now more than 13 inches below normal for rainfall since June 1, according to the National Weather Service rain gauge at Kansas City International Airport.

Other reservoirs in both states are at normal lows for winter drawdowns ahead of spring, Spaulding said. Some of the low water in lakes such as Milford and Perry is attributable to discharges for Missouri River navigation or water use contracts for drinking or industry.

But drought is why they're staying low and breaking records.

"We haven't had meaningful rain here for almost 30 days now," said Ryan Cutter, a meteorologist for the National Weather Service in Pleasant Hill.

Some streams are trickling compared with normal late-autumn flows.

The Platte River in northwest Missouri is running at 5 percent of its normal flow in Platte County, Spaulding said.

Workers with the Johnson County Water District No. 1 repaired a rock weir that was left dry in the Kansas River. The weir, similar to a dam, is visible just downstream of Interstate 435. Often water is flowing over it. But not now; it's running at less than half of normal flows for this time of year, according to a gauge at De Soto. Half of that water is from upstream reservoir releases, Spaulding said.

The Missouri River flow dropped by a third when water discharges from upstream reservoirs in the Dakotas were cut as the navigation season ended in late November, Spaulding said. Sand bars and dikes are showing.

Upstream releases will remain minimal because lakes in the Dakotas are already low because of three years of drought in the upper Great Plains. The expansive lakes have water, but at levels low enough to hurt tourism and outdoor recreation.

The forecast for Missouri and Kansas is average or above-average rains or snow January through March, according to the National Weather Service. That could recharge Kansas City area lakes.

But the upper Great Plains is forecast to remain in a drought.

"Next year's navigation season could shorten by five days if it stays dry with minimum flows," Spaulding said.

If winter turns bitter cold, ice jams could drop Missouri River levels somewhat and cause problems for some power plants with water intakes in the river, he said.

Ice could also be a problem for marinas, Best said. Normally they use water agitators to pull warmer water from the depths and keep dock areas unfrozen. But shallow water and extreme cold could pose problems.

It's a dry twist for a marina that's battled two flood years and two tornadoes since 1993.

"We've had the gamut as far as Mother Nature is concerned," Best said.

Nebraska, Kansas announce water-use settlement

Omaha World-Herald

Tuesday, December 17, 2002

LINCOLN - Irrigators in the Republican River basin Monday were not celebrating an out-of-court settlement reached between Kansas and Nebraska. 

Neither were many angry with the settlement, which ends a long-standing water-rights dispute with the two states and Colorado, said Don Adams of Nebraskans First, a coalition of groundwater irrigators. 

"We're not celebrating. We saw the handwriting on the wall," said Adams, who expects the agreement to stifle future irrigation development. Still, he said, Nebraska got the best settlement possible under the circumstances. 

The settlement among the three states was unveiled Monday by Gov. Mike Johanns and Attorney General Don Stenberg. 

The governors in all three states have signed off on the deal. It now must be considered by the U.S. Supreme Court. 

Under the agreement, Nebraska will agree to water restrictions during dry years based on, in part, the water levels of the Harlan County Lake. In return, Kansas will waive any claim to monetary damages for past alleged wrongs. 

The restrictions during dry years will be based on a two-year running average and will involve extensive monitoring of water flows. 

"I believe this settlement is a win for each state, and I appreciate the hard work invested by all of the parties in finding the middle ground," Johanns said. 

The Nebraska Farm Bureau said the settlement was better than going to court and giving the final word to judges. 

"Even though there are elements to the settlement that will be both difficult and challenging for agriculture, we do believe it is more preferable than having the courts tell us how to manage our water," said Keith Olsen, president of the Nebraska Farm Bureau. 

Stenberg, who has been involved in the dispute from the beginning, hailed the agreement as a victory. 

He said Kansas had talked about damages of $100 million. He said the settlement protects existing irrigators to the "fullest extent possible." 

Kansas has claimed that Nebraska has used too much water from the river by allowing the drilling and use of thousands of groundwater wells along the river and its tributaries. 

Nebraska had argued that groundwater was not part of the original compact. Two years ago, in a blow to the state, an initial ruling from Special Master Vincent McKusick, who was assigned to oversee the case, deemed that groundwater was a part of the compact. 

Monday's settlement provides that groundwater use will count to the extent that it depletes stream flow in the Republican River. The state has not waived its right to continue to maintain that groundwater is not a part of a 1943 compact in the event of future litigation, Stenberg said. 

"If there would be a future lawsuit, we're not precluded from raising the same issues," Stenberg said. 

About $12 million has been budgeted toward the lawsuit. Of that, more than $8 million has been spent. It is not known how much of the remaining $4 million dedicated to the lawsuit will be returned to the state's coffers. 

"A piece of that will be utilized for implementation of the settlement," Johanns said. 

It is the second time in little over a year that Nebraska has reached a settlement in a water dispute with a neighboring state. 

In November 2001, Nebraska settled a lawsuit with Wyoming over the North Platte River. 

The Wyoming case is a good indicator of the amount of money that can be spent in state-vs.-state lawsuits. 

The Wyoming lawsuit lasted for 15 years and cost Nebraska's taxpayers $24.7 million. 

The Kansas lawsuit against Nebraska, which Colorado later joined, began in 1998. Kansas accused Nebraska of using more Republican River water than allowed under the 1943 compact signed by the three states. 

At first, negotiations between the states broke down under then-Gov. Ben Nelson. Last year, Johanns suggested and Kansas agreed to resume settlement talks. 

State Sen. Ed Schrock said not everyone in his district was happy with the settlement, but he believed it was the best outcome under the circumstances. 

He also said he was glad that two neighboring states had found common ground and, he acknowledged, Kansas probably made some good points in its lawsuit. 

"I will say Kansas probably had just cause to file the suit and they probably got some of the things they wanted," Schrock said.

