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UNITED STATES DISTRICT COURT
DISTRICT OF MINNESOTA

Yo re; Operation of the Missouri River
Syr:m?pl.iﬁgaﬂon 03-MD-1555 (PAM)

MEMORANDUM AND ORDER

This matter is before the Court on various Motions for Summary Judgment This case
arises ot of the mamsgement of te Missouri River, which flows from Montana to Missouri.
Pursumt to the Flood Control Act of 1944 (“FCA”), the Upited States Army Corps of
Engneers (“Corps”) mamages the mver and its Jessrvois.  In conjumction with its.
respansibilities under the FCA, the Corps developed a more detailed management plan, the
“Missoud River Main Stemn Reservoir System Master Water Control Menual” (“Master
Magual”). The Master Mamal was first developed forty years ago, and has been revised three
times, I 1973, 1975 and 1979. In the late 1980s, the Corps began to revise the Master
Mamal again.  Finally, after fifkeen years and repeated delays, the Corps issued a revised

Master Mamal on March 19, 2004." The Corps also issued the 2004 Ammual Operafing Plan

! Revision of the Master Manual i8 an extensive and lengflly process that requires the Corps to
consult with various agencies and comply with various regulations and procedures. Prior to the issue of the
new Master Manual, the Corps mustissue a Final Environmental bmpact Statement (“Final EIS™), and allow
30 days for public review and conmment as required by the National Environmental Policy Act (“NEPA”).
Here, the Court shortened the NEPA review period to two weeks and required the Corps to issue a
revised Master Manual on March 19, 2004, On March 1, 2004, the Corps requested a waiver of the
NEPA review period, which the Environmental Protection Agency (EPA”) granted “for compelling
reasons of national policy.” From the outset, the Cowrt refuses to eptertain zmy Motions attacking the
sufficiency of the NEPA review perind and dismisses all claims pertainimg to this issue.
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(“AOP”) on March 19, 2004.

Over the last several years, the Missowri River bas experienced prolonged drought
conditions. The Corps has been forced to make difficult decisions regarding the allocation of
water to the different interests in the basim Asafresult, interested parties filed lawsuits m
various districts, seeking to protect their interests. See American Rivers v. U.S. Army Cofps
of Eng'rs, File No. 1:03-241 (D.D.C)); Nebraska v. Ubbelohde, 8:02-217 (D. Neb.); Blaske
Marine,_Inc. et al_v. Notton, Fille No. 8:03-142 (D. Neb.); North Dakota v, Ubbejohde, File No.
1:02-59 (D. N.D)); South Dakota v. Ubbelohde, File No. 3:02-3011 (. S.D.). In July 2003,
the mti-gistrict Htigation pane! consolidated these actions and transferred them to this Court.
Mgpmﬁmmm, File No. 03-1555 (PAM). Pursuant to the Court’s
scheduling crder and as a result of the coordinated efforts of the partiss, the issues presented
in these various cases are now before this Court. This Memorandum and Order disposes of all
claims before the Court.

BACKGROUND
A.  TheParties

The paties involved in this action nchule: (1) the states of North Dakota, South Dakota,
Montana, Nebraska, and Missoui; (2) Blaske Marine, Coalition to Protect the Missouri River,
ConopooPhillips Company, Frgon Asphalt & Emulsions, Inc., Magnolia Marine Transport
Company, Midwest Area River Coalition 2000, and Midwest Tcrminal Warchouse Company,
Inc. (collectively “Blaske Marine”); (3) MO-ARK Associadon and Missouri River Kespers
(collectively “MO-ARK™); (4) American Rivers, Environmertal Defense, National Wildlife

2
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Federation, varous 5tate Wildlife Federstions, and Izazk Walton League of America
(collectively “Ametican Rivers”); (5) Missomi River Energy Sewvices ("MRES”); (6) Nebraska
Public Power Distict (“NPPD™); (7) the Mandan, Hidasta and Arkara Nation (“the Nation™);
and (8) the Corps, Fish and Wildife Service (“FWS”), and various directars, secretaries and
officers of these two govemment agencies (collectively “Federal Defendants”).  Because of
their compefing inferests, i diffiodt o classify cach party as & Plintiff, Defendant, or both
Rather, the clzims can be categorized into four different topics: (1) Flood Control Act (“FCA”™)
claims; (2) Endangered Species Act (ESA™) claims; (3) NEPA claims; and (4) collateral
clatms, The Court will address cach topic ip tum.
B. The Revision of the Master Manual

fn 1990, pursuaxt to the Endangered Species Act (“ESA™), the Corps conducted its first
consultation with the EWS on the effects of jts Missouri River operations op endangered and
threatened species’ In 2000, the Coups again consulted with the FWS, Following these
consultstions, the FWS issued the 2000 Biological Opinion (2000 BiOp”), that conchided that
the Corps’ proposed river operatluns for 2000 were likely to jeopaddize three species: the
endangered least tem, the fhreatened piping plover, and the endangered palhid strgeon. (Fish
and Wildlife Service Administrative Record (“FWS AR”) 1237 at 29216-17.) The 2000 BiOp

inchided a Reasonable and Prudent Alternative (‘RPA”), designed to avoid jeopawdy to the tern,

2 An endangered species is “in danger of extinction throughout all or a significant portion of its
range.” 16 U.S.C. § 1532(6). A threatened species is “fikely to became an endangered spesies within
the foreseeable futnre throughout all or a significant portion of its range.” 16 U.S.C. § 1532(20).

2
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plover and sturgeon. Specifically, this RPA recominended a spring yise and low sunmmper watet
flow regime, I comjunction with habitat construction, to avoid jeopardy. (d. 2t 29229-32.)
In Apdl 2003, the Comps copsulted with the FWS agan on the Corps’ proposed
operations far 2003, The FWS then issued a supplementsl Biological Opinion, concluding that
Mbough the proposcd operations for 2003 deviawed from the RPA i the 2000 BiOp, the
- proposed operations were justified.  The District Court of the District of Columbia disagreed,
and grantsd a preliminary injunction ordering the Corps © cormply with the 2000 BiOp. Sec
American_Rivers v, 1LS. Aqny Corps of Eng'rs, 271 F. Supp. 2d 230 O.D.C. 2003). In
November 2003, the Corps again consulted with the FWS. The FWS then amended the 2000
BiOp. (2003 Amended Biclogical Opinion (hercinafter “2003 Amended BiOp™) at FWS AR
1457) The FWS again concluded that jeopardy would result to the plover, tem and the
shrrgeon, and proposed a pew RPA. The 2003 RPA contained three separate parts, each part
applicable to a single species.
As noted above, the Corps issued the 2004 Master Manual op March 19, 2004. The
2004 Master Mamual, along with the 2004 AOP, arc based on the 2003 Amended BiOp. In
accordance with NEPA, the Carps issued the Final EIS for the 2004 Master Mamual on March
5, 2004. This Court tnmrated the public comment and review period for the 2004 Master
Menual Therefore, on March 19, 2004, pursuant to Court Order, the Coxps issued the 2004
AOP, 2004 Master Mamsl, and Record of Decision (“ROD”). The issues i this litigation
involve both the substance of the 2004 Master Mznual and the procedures the Corps used to

formnulste the 2004 Master Mamal.
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DISCUSSION

This case wmvolves the interplay of the Corps’ obligations umder the FCA, ESA znd
NEPA. The FCA autharizes the Corps to operabcﬂleMissouﬁRivabybalancingavmietyof
river interests. The ESA secks to protect and congerve endangered and threatened species and
their habitats- NEPAqumesagendeswccnsidermdcvaluatcthcpotcnﬁalmvkonmmml
consequences that may result from an agency action, The Corps raust comsider both competing
river inteyests and its legal obligations in the operation of the Missouri River.
A.  The Flood Control Act of 1944

1.  Navigationand Flood Control

The FCA provides for the management of the Missouri River and its reservoirs, Pub.
L No: 78534, S8 Stat. 887 (1944). The FCA is the product of the “Pick-Sloan” plan. The
“Pick” Plan, submitted to Congress by the Carps, proposed the construction of reservoms to
effectively comtro]l flooding, but also acknowledged that “[tlhe development of swh a
cammprehensive  plen  invelves adjustment of mamy factors of flood control, navigation,
imigation, hydroelechic power production and mwnerous other fimetions of water conservation
and management” H.R. Doc. No. 78475 at 6 (1944). The “Pick” Plan did not rank any river
interest above another, but rather seeks to provide the “widest range of multiple benefits” and
“mwnmbmamostsiguiﬂmnﬂym&newdfmeandhvﬂﬂmodofd:elarngba'of

people” Id at 7. The “Sloap” Plan, submited to Congress by the Burean of Reclamation,

proposed the construction of reservoirs “for the purposes of storing water, and releasing it

during periods of low flow . . . [sjuch reservoirs will comtribite to flood control . . . aid

5
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navigation...enlargethcsupplyofwaintavaﬂablefwinigadon...and.. . make practicable
the genexation of electrical energy.” S. Doc. No. 78-191 at 18 (1944). The “Sloan” Plan does
not dictate a priority of river interests, but mther secks to provide a “basin-wide plan most
Tikely to yicld the greatest good to the greatest mumber of people.” Id at 17. The “Sloan” Plan
declared that any plan for operation of the river must “recognize alt beneficial uses of w'aters,
weigh their relative values, end make a compromise, from a basin-wide viewpoirt, in each
instance of conflict” 1d, at 21. These two plans combined 1o develap one plan for the river’s
operation, the “Pick-Sloan” Plan.  S. Doc. No. 78-247 (1944). This "ur}iﬁed” plan was
intended to “secure the Iaximum benefits for flood conmtrol, imigation, ravigation, POWETL,
domestic and sanitary purposes, wildlifs, and recreation” in the Missouri River. Id. at §; see
id. at2.

Courts acknowledge that the “dominanf” fumctions of the FCA include flood control and
downstrearn navigation, but they also acknowledge that other Yiver imerests should smilarly
be provided for. ETSI Pipeling Project v. Missouri, 484 US. 495, 512 (1988); see also South
Dakata v. Ubbelohde 330 F.3d 1014, 1019-20 (8th Cir. 2003). The Eighth Circut
acknowledged that the FCA requires that “the Corps must swike a belance among many
interests, including flood control, navigation and recreation.” Ubbelohde, 330 F3d a 1019,
1027. The Corps’ obligations under the ESA are within the scope of these “many terests.”
See Armericgn Rivers, 271 F. Supp. 2d at 252. Because of this balance, the Court may only
review the Corps® actions to ensure that the Corps considered all river intéresrs when
fornmlating a given plan. Id. at 1027. The language of the FCA does not require @ particular

6
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mn:me,blnmt'h@tt}m‘tthe&rps mdafaumtsrcstsmitsapmﬂiuns- 1d. There is nO
language i either caselaw or Jegislative histary that dictates thet the Corps mmust always
maintain @ particular water level or specific water season in ifs river operations. All river
interests mmst be considered and evaluated to “secure the rmaximum benefits” to Tiver inferests.
The ComtﬁndsﬁlattthCAdnesmﬁnposeanm—disaeﬁmatydutymmainminminimm
pavigation flows or scason lengths. The Corps’ prionthimtion of river interests is discretionary.

However, the Comps s not entified to abandon these interests; it mmust comsider and
balance river inferests to achieve maximum benefits. Some partics propose that mavigation is
ahandoned under the 2004 Master Mammal, because in the event that by Mazrch 15 total system
storage is below 31 million acre-feet, the 2004 Master Marmal provides that flows be reduced
such that the navigation season is eliminated for that particular water year. As the Corps points
out, however, the FCA r&_;uires it o defer to upsteam consumptive uses I the event these
uses “conflic?” with downstream navigation, See 33 U.S.C. § 701-1(b). In the rare event that
ftis condition presents itself the 2004 Master Mammal's elimination of the navigation season
ensures that upstream consumptive uses are given deference as required by law. The Court
finds that the 2004 Master Mamal complies with the FCA.

The pricrity that the Corps gives the competing river interests is 2 discretionary
function, and subject to the ESA. If Congress intended o require that the Corps always
rozintein migimm levels of navigation or a specific navigaion seasom, them Congress must
amend the FCA accordingly. Absent amy cvidence to the confrary, the Court conchudes that

prionitization of river interests is discretionary.
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Ubhelohde declared that the 1979 Master Mznual limited the Corps’ discretion to
operate the Missouri River. 330 F.3d at 1029. As 3 result, Ubbleohde found that judicial
review of the Corps® decisions was appropriate. [d. In reaching that conclusion, the Eighth
Circuit telied on a combination of three considerations: (1) the lamguage of the manual itself;
(2) the comesponding agency regulations at 33 CFR. § 222.5; and (3) the Corps’ treatment
of the mamual 1d. (citing Northwest Nat’l Bagk v. Dep’t of the Treasury, 917 F.2d 1111, 1116-
17 (8th Cir. 1990)). Unlike the 1979 Master Mamual, the 2004 Master Manual expressly
states that “the Masw:rMaxmalhasbeeuamendﬁd'to clearly reflect the Corps’ intent that it not
be considered @ binding regnlation” (2004 Master Manual, at Introduction) The Corps
essenﬁa]ly'ﬂaﬂmmﬁngtorescrveﬂ:eﬁghtbovatyopemﬁousﬁ-omﬂmesetforﬂtmtht
Masnchanud,hthzeventthaIchzngcdmndiﬁunsmmfcmsemdmmsmmesrequheﬂ
to do so. The Corps msists that the FCA, its regulations, and the Ubbelohde decision permir
it to mtmn such diseretion i its operations. Missouri, Nebraska, and the NPPD insist that this
discretion is expressly prohibited by Lbbelohd.

Missour, Nebraska and NPPD misinterpret the discretion the Corps seeks o retam.
The Corps does not jrtend to distegard the Master Mamual and thus opemate the River with
unfettered discretion. To the contrary, the Comps sesks to retain the discretion to deviate from
the 2004 Master Manmual in the event that unforeseen circumstances arise. The Corps cammot
aticipate and provide for all possible circumstances affecting river operations. Although
historical pattems provide some insight into future circumstances, the Corps simply camnot

8
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predict the fitwre. If the Corps was prohibited fram varying its operations from the Master
Msrmal to adjust for unforeseen circumpstances, and instead was required to conform to a
Master Mannal that did not comemplate 3 given situation, the Corps would arguably violatc its
obligations under the FCA and Ubbelohde to properly balance river interests.

However, the Court does not construe this discretion to j:c:mit the Corps to perpenally
evade judicial review, The Eighth Circuit determined that the 1979 Master Mapual could serve
ae a bagis for cowt review. Ubbelohde, 330 F.3d st 1029-30. Although the Eighth Circuit
made this dstermination in part by cxamining the langnage of the 1979 Master Mamual, it also
relied on the regulations goverming the Corps’ propmilgation of the Master Manual.
Particolarty, these regulations “are not the types of procedures one would expect i the
promulgation of an insmal, non-binding agency guideline” Id, at 1029; 33 CF.R. § 222.5.
Thercfore, pusuant to Ubbelohde, this Comt deterrmines that the 2004 Master Mznual may
likewise serve as a basis for judicial review. The 2004 Master Manual, like the 1979 Master
Mamual, #s binding on the Corps to the extent that the parties may segk judicial review to ensure
that the Corps’ operations conform to the 2004 Master Manual. The Corps acknowledges that
il:rm:stabid:byﬂ::2004MasterMmuaJ,andtbatanypmanmtar;lendmenttoihse)dsﬁng

provisions of the 2004 Master Mamual mmst go through the procedures contained n 33 CF.R-

§ 222.5. (Fed Defs.” Reply Mem. in Supp. of Mot. on FCA and NEPA at 12) The Court

acknowledges that the Corps rust be permitied to vary its operations in the event that changed
circumstances require # to do so, but similarly holds thar this discretion docs not elimminae

the propriety of judicial review of the lawfilness of the agency action. Tberefore, the 2004

9
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Masier Mams] satisfies the procedural requiresnents of Ubbelghde and the FCA.

3.  Recmationgl Interests

South Dakots maintzins that the FCA subordinates mavigation to upstream Uses of
irrigation. and domestic water sopply. The «0"Mahoney-Millikin Amendment,” 33 USC §
701-1(b) states:

The use far mavigation, in comnection with the operation and maintenance of

such works herein muthorized for comstruction, of waters aising in states lying

whoﬂyorpa:ﬂywestofih: Iﬁnsty-eighthmmddiznslnllbe only such uvse as

does mot conflict with any beneficial consumptive use, present or futore, in

States lying wholly or parly west of the ninety-cighth meridian, of such waters

for domestc, nmmicipal, stock water, imigation, minng or industrial purposes.

This provision requires that when 2 conflict between upstream consumpiive —USES and
downstrearn navigation exists, upsiream consumptive uses reccive deference. South Dakota
does not argue that the 2004 Master Manual does not serve these consumptive uses. Rather,
South Dakota argues thet the 2004 Master Manual is m “conflict” with South Dakota’s
consupptive  beneficial uses, because fhe 2004 Master Mamnal allows for lower vk m
reservoirs such that South Dakota may be required to build extensions to imgation lines or
extend intake structures for drinking water at these Teservoirs.

South Dakota’s argument lacks merit. The stafute is not designed to protect against
these kind of difficulties, but rather designed to “prohibit destruction of state-created water
ﬂgbﬁswhhﬁaqycompmsaﬁona:all,bythcasscrﬁonofanovmidingfedﬂ'al&sement for
navigation” o v. Kines River Conservation Dist, 360 F.2d 184, 192 (9th Cir 1966)

(interpreting 33 US.C. § 701-1). Moreover, TequIng South Dakota to build extensions for

10N
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prigation lines or drnking wamer is pot in “conflic” with South Dakofa’s copsumptive
beneficial uses, because there § no destuction or depial of South Dakota’s Water tights.
Kansas v. Upited States, File No. 004153, 2000 WL 1665260 (D. Kan Sept. 29, 2000)
(fnding that mere “potential threat” that Corps’ drainage of water from three ;esewoir; would
deny adequate durking water or interfers with industrial purposes insufficient to consutue
“conflict” with Corps® actions). In fact, the 2004 Master Manusl sexs forth the minfrmum Jevels
required to be mintzined in the upstream reservoirs, and a “safety cushion” that ensures that
.these reservoir levels are mainteined even under drought conditions. (See 2004 Master
Manual, §§ VII-10 to VII-1]1 & Table VII-3,) The 2004 Master Mamusl complies with the FCA.
4. Conclusion
The Carps’ Motion for Summary Judgment on FCA claims js prented. Motims by
South Dakota, Nebraska, NPPD, Missouri and Blaske Merine Plaintiffs are denied.
B. The Endangered Species Act and Related Claims
The ESA seeks “to provide a means whereby the ecosystems upon which endangered
species znd threatened Species depend may be conserved,” and “to provide a program for the
conservation of such . . . species.” 16 USC. § 1531(b). The ESA prohibits any person,
inchuding federal agencies, fo “take” a listed cudangered species. 16 US.C. § 1538(a()(B).
‘“Take” means to “harass, haxm, pursue, .hunt, shoot, wound, kill, trap, capture, or collect.” 16
U.S.C. § 1532(19).
In the event thst its proposed action may jeopardize a listed species, the Corpe must

prepare a “biological assessment” evaluating both the species in the action area as well as the

49
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potential effects the proposed action may have eﬁ the species in the action area. Sce S0 CFR.
§ 402,02 (defining biological assessmenf). A proposed action will “jeopardize” the specics
if it “reasonsbly would be expected, directly or indivectly, to reduce appreciably the Jikelihood
of both the suvival apd recovery of a lisied species in the wild by reducing the reproductian,
mmbers, or distribution of that species.” Id. If the Corps concludes that its proposed actions
may adversely affect the Bsted species, then It nmst'iniﬁata consultation with the FWS, This
consultation I8 yequired to “msure” thar the Corps’ proposed action “is not likely to jeopardize
the confinmed existence of any epdangered ar threatened species or result in the destruction
or adverse modification of habitat of such species.” 16 U.S.C. § 1536(2)(2)-

Afier this consultation, the FWS must prepare and issue a Biological Opinion (“BiOp™)
to the Corps. 16 US.C. § 1536(b)(3). The BiOp must set forth the FWS’s opinion, with
supporting information, deteiling how the Corps’ proposed actions will affect the species. 16
US.C. § 1536(b)(3)(A). In the cvent that the FWS concludes that jeopardy w the species will
tesult, the FWS must also set forth a RPA. Id, A RPAisan altemative action “that can be
implemented in a maoner consistent with the intended purpose of the action,” within the Corps’
legal suthority. 50 CF.R § 402.02. A RPA must also be economically and technologically
feasble for the Corps to implement Id. The RPA is designed to avoid the likelihood of
jeopandizing the contimuing existence of the species. Id. If the FWS concludes that cither the
Corps® proposed action or the implementation of 2 RPA may stll result i an incidental take
of the species, the FWS must also inchude an Incidental Take Statement (“1TS”) in the BiOp.

16 US.C. § 1536(b)(d); 50 CFR § 402.14@) (setting forth requirements for ITS). An

12
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“easonable and prudent measures” (REM”) copsidered necessary to mmnimize the impact, and
sets forth the terms and conditions required to implement the RPMs. 1d. I the Corps® action
i otherwise i compliance with the terms and conditions set forth in the ITS, any action that
harms a listed species will not be considered a “4ake” under the ESA. 16 US.C. § 1536(c)-
Because the ESA makes no specific provision for judicial review of final agency
actions, the scope of the review is govemed by the Administative Procedures Act (“APA”),
5 US.C. § 701 ¢f seq. The Cowt reviews an agency action to determine if it was “erbitrary,
capricious, an gbuse of disarction or otherwise mot in accordmee with law.” 5 US.C.
§ 706(2)A). If the agency decision fuils to articulate a satisfactory explanation for s
conclusions, relies on. factors which Congress did not ifend for it to consider, or fals to
consider an important aspect of the problem, that decision & arbitrary and capricious. Mote
MMM& 463 V.S. 29, 43 (1983). Under this
standard, the Court’s review i marow, evaluating whether the decision was based oo 3
considerstion of relevant factors and whether there has been 2 clear emor of judgment. Marsh
v. Oregon Natural Res. Coungil, 490 U.S. 360, 378 (1989)2 The Court should defer to the

agency so long es the agency’s interpretation of the evidence was reasonable, Id. The Cout

3 American Rivers and other parties argue that Federal Defendants are subject to a heightened
standard of review, because the 2003 Amended BiOp i5 2 “reversal” of the 2000 BiOp. The Court
disagrees. The law does not require that Federal Defendants provide extensjve justification for the Corps’
decision. Rather, the decision must be “rational,” providing “permissible reasons” for the change.
American Rivers v. 1LS. Agmy Coms of Eng’ss, 271 F. Supp. 2d 230, 255-56 (D.D.C. 2003).

13
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may not substiute its judgment for that of the agency. Citizens to Preserve Overtone Park, [nc.
v. Vole, 401 U.S. 402, 416 (1571).

1.  Claims by Amgrican Rivers

American Rivers contends that the Corps should toaintain river operations pursuant to
the 2000 BiOp. As a result of the 2000 ESA consultations, the FWS issued the 2000 BiOp that
concluded that the Corps® proposed operations would cause jeopardy to the tern, plover and
storgeon. The RPA m the 2000 BiOp recommended that the Corps utilize both water flows and
habitst construction, among other elements, to avoid jeopardy to the plover, tem and saxgeon.
(FWS AR 1237 at 29232) In November 2003, the Corps and the FWS reinitiated consultation
umder the ESA. The FWS then issued the 2003 Amsnded BiOp, which again concluded that the
Corps’ proposed operations would cause jeopardy to the plover, tem and sturgeon. The 2003
Amended BiOp recommended a mutiiple species RPA to avoid such jeopardy. The RPA has
individual sections allocated to each one of the species. In particular, the 2003 RPA no longer
requires both flow modification and habitat construction to avoid jeopardy to the plover and
tern. The sturgeon RPA maintains both flow changes and habitat construction, though modified
somewhat from the 2000 BiOp RPA.

American Rivers submits mumerous arpumerss challenging the validity of the 2003
Amended BiOp. American Rivers comtends that the FWS’s elimination of flow chenges in the
2003 RPA gpplicable to the plover and tem is arbitrary and capricious, apd that the changes
made to the snngeoan;Aare also arbitrary and capricious in violation of the ESA.  American
Rivers also manmins that the 2003 Amended BiOp violates the ESA because it does mot

14
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“neure” agminst jeopardy. As & mesuly because the Comps fils to follow the 2000 BiOp,
American Rivers comtends that the Corps’ actions “talee” the plover, tern and swugeon m
violation of the ESA.

a Plover and Tem

The 2000 BiOp recommended that 2 sprng rise and low summer flow were mecessary
to avoid jeopardy to all three species. The 2003 Amended BiOp adopts many of the findings
and conclusions of the 2000 BiOp, including the general conclusion that flow modifications
coupled with habitat comstruction will prevent jeopardy to the species. (FWS AR 1457 at
33714, 33736) However, unlike the 2000 RPA, the 2003 RPA eliminates the requirement
that both flow modifications and habitat construction are essemtial to avoid jeopardy to the
plover and the tem. Instead the 2003 RPA contains additional elements, such as a drought
conservation plan, Gavins Poit dam summmer releases, accelerated construction of shallow
water habitat, and edaptive management, that together avoid jeopardy to the plover and tem
(FWS AR 1451 at 33187.)

The 2003 Amended BiOp relies on updsted information: (1) completion of a report by
the National Academy of Sciences’ National Research Council, “The Missouri River:
Explaring the Prospects for Recovery;” (2) analysis of the reservoir releases pursuant to the
2000 RPA; (3) continued monitoring and study of listed species; (4) use of a new model 1o
better anslyze use of reservoir hebitat by the tern and plover, and (5) the critical habitat
desipnation of the plover in October 2002. (FWS AR 1291 at 31065.) Particularly relevant

to the plover and the tern is the new informarion relating to the amalysis of the 2000 RPA and

1€
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the contimed monitoring of the species since the 2000 BiOp. (Id.) Since the 2000 BiOp, both
the plover and the tern populations have experienced some improvement (FWS AR 1457 at
33701, 33704.) Futher, analysis of the implementation of the 2000 BiOp RPA indicated that
intended habitat objectives could not be achieved, and that in fact, spring and summer flows
specified in the 2000 BiOp RPA actually impeded the development of sandbar habitat essential
to plover snd tern survival. (FWS AR 1457 at 33545.)

Elimination and degradation of both plover and tem habitat contribute to the declining
stams of the species. The 2000 RPA proposed both spring end summer flows and habitat
construction to “restore, maintain, and create sandbar habijtat for tems and plovers.” (FWS AR
1290 at 31040; see FWS AR 1237 at 29230.) However, the Carps sets forth, aud the FWS
adopts, that the “alluvial geomorphic process” indicated that spring apd summer flows would
not creste sandbar habitat but would potentially destroy beneficia) sandbar habitat. (FWS AR
1290 at 31040; FWS AR 1290 at 31067; FWS 1457 at 33545) Therefore, the Corps
proposed, and the FWS agreed, that the elimination of spring and summer flows coupled with
the addition of new RPA elements, would continue to avoid jeapardy to the plover and the t=m.
Amedcan Rivers does mot point to any evidence that indicates that the only possible way to
avoid jeopardy to the plover and the tem & to irplement flow changes and habitat construction.
The FWS modified the RPA w prevent further degradation to the plover and fem habitat
Although American Rivers may disagree with the FWS’s conclusions, the FWS has articulated

a rational basis for its decision to eliminate spring and summer flow changes from the 2003
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American Rivers also argues that the FWS improperly evaluated the effects on the
plover and tern from the Corps® proposed operations. The Court disagrees. Although the FWS
utitized & “worst-case-scenario apalysis® for both the plover and the tem, the FWS also
considered both the historical effects and cumulative and indirect effects of the Corps’
proposed operations on the plover and tem. (FWS AR 1287, FWS AR 1540; FWS AR 1457
at 33608-30; 33634.42; 33683-85.) The hascline adopted by the FWS is proper.

b, SareeonRPA

The sturgeon RPA retains both flow modifications and habitat construction.  The 2003
RPA proposes higher summer flows than the sumrer flows required in the 2000 RPA. The
2000 RPA states that “{sjummer flows shall be decreased . . . to an interim target of 25 Kcfs
by Rume 21, and held at 25 Kcfs umil July 15 . . . on July 15, the flows shall be stair-stepped
down to a flow of 21 Kofs umtil August 15” (FWS AR 1237 st 20230) The 2003 RPA
proposes that for 2004, “summer babitat flow[s] [ghall be] mo greater than 25 Kofs heginning
0 later than Ty 1, 2004 lasting for a minimum of 30 days at its lowest point” (FWS AR
1457 at 33760.) The 2003 RPA also allows the Corps to develop its own water flow regime,

no later than March 1, 2006, but provides a deflt plan i the event the Corps is unsuccessful

4 Even 5o, the 2003 RPA does not eliminate flow changes altogether. Although it may not
specifically require the implementation of flow changes in order to preserve the plover and the tan, the
RPA requires the Corps to develop g water plan that includes a spring rise and low summer fow. In the
event the Corps fails to develop such a plan by March 1, 2006, 2 default water plan that inchudes both a

spring rise and low suramer flow prust be implernented. (FWS AR 1457 ar 33761-62.)
17
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This defimilt plan smies that: “{bleginning on or about Fume 15, 2006 but no later then July 1,
2006 the Comps shall begin reducing flows to provide 2 minimuum 30 day sammer low flow
release of no greater than 25 Kefs.” (Id. at 33762) The Court dissgrees with American
Rivers' assertion that this change lin smmmer flows is arbitrary and capricious. The 2003
Amended BiOp RPA prevents low summer flows from exceeding 25 Kefs, and as the Corps
points out, the effect at operating st 25 Kcfs instead of 21 chs:sm:mmal Moreover, these
rmodifications are further complemented by the implementation of other elements n the 2003
RPA.

AmeﬁcmRiversakoarguesﬂ]attheZDmm'Adehysmpkmmmﬁonofaspﬂngﬁsq
which was required by the 2000 RPA. The Court disagrees. The 2000 RPA permitted 2 spring
rise only in the event that river conditions allowed such a rise. (FWS AR 1237 at 29230,) The
2003 RPA siilady permits a spring rise provided water conditions are favorsble. (FWS AR
1457 at 33760-61) In 2004, becsuse of unfavorable water conditions, there was no spring
rise. Whether a spring rise will occur in 2005 depends on the status of water conditions in
2005S. The 2003 RPA does not delay spring zise, but rather requires it under favorable
conditions, similar to the requirements of the 2000 RPA. Moreover, under the 2003 RPA, the
Corps “shall, if hydrologic conditions are suitable, imtiatc an experimental spring pulse to
assist aod inform the process for estsblishing a longterm flow plan” (FWS AR 1457 at
33760-61.) Unlike the 2000 RPA, the 2003 RPA requires an ammusl spring misc, provided
conditions are favorable. American Rivers’ argument that the Corps has delayed a spring rise
is without merit.

18
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American Rivers slso complains that the magmitude of the spring rise in the 2003 RPA
is greatly reduced fiom the 2000 RPA. In the 2000 RPA, the spring rise was included to
provide a spawning cue for the sturgeon, and to creaic and maintain sandbar habitat for the
plover aud the tem  Although the 2003 RPA does not require a spting rise of the same
absolute magnitade as the 2000 RPA, it requires a bimodal spring rise. Water flows do not
effectively construct habitat far the plover and the tem, and 2 bimodal spring pulse may provide
preater spawning cues for the sturgeon. (FWS AR 1457 at 33761, 33765; FWS AR 1291 at
31067-72.) Any change in flood plain connectivity as a result of a lower bsolute magnitde
is also minimal. (Carps AR 1332 at 45605.) Although the spring rise in the 2003 RPA may
differ from that in the 2000 BiOp, it is not unlawful

American Rivers also contends that the accelersted construction of shallow water
habitat is improper. Both the 2000 BiOp and the 2003 Amended BiOp recommend that the
Corps develop twenty to thirty acres of shallow water habitat per mile of the Missouri River,
in an effort to sustzin the comtinued survival of the sturgeon. Although lower flows contribute
to the creation of shallow water habitat, such flows do not create enongh shallow water habitat
to ensure the storgeon’s visbility. The 2003 Amended BiOp thus included a measure that
requires the Corps to arfificially construct shallow water habjtat in an effort to meet habitat
standards. The Corps is currently opersting to construct such artificial habitat, and intends 1o
cantinue such operations o the futwe. (FWS AR 1290 at 31057) This aooelerazed
construction, in conjunction with other RPA elements, s an appropriate measure.

C. “Ng Jeopardy” Finding

19
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American Rivers submits that the 2003 Amended BiOp i arbitrary and capricious
because i does mot insure against jeopardy. American Rivers argues that jt is not “reasonably
certain” that (1) required flow changes will occur; (2) congressional funding will be sufficient
to ioplement artificial habitat constraction; and (3) artificial habitat construction will be
effective. The FWS's po jeopardy finding need only rely on a plan that is reasonably cerain
© be implement=d Nar'] Widlife Fedin v. Nat'] Maine Fisheries Serv., 254 F. Supp. 2d 1196,
1213 (D. Ore. 2003).

American River argues that the 2003 Amended BiOp proposes flow changes that arc not
“yeasonsbly cerzin” to occur. The 2003 Amended BiOp requires the Corps to develop, over
the next two yeais, an appropriate ﬂowregim:thathnplemmisspﬁngandsmm:rﬂomm
protect the strgeon. In the event the Carps fails to develop this plaﬁ, the RPA sefs forth a
defamilt flow plan that implements both spring fise and lower summer flows. Because the 2003
Amended BiOp requires that such changes be ipplemented at the latest by March 1, 2006, the
Cmntﬂndstbatﬂamisamasonablecemhﬂyﬁ:alsuchﬂomchangcswﬂlmkeeﬁmt

Amercan Rivers also srpues that the arlificial construction of sandbar habitat for the
plover and the tem i an unproven mitigation measvre, and thus reliance on such constuction
was arbitrary and capricious. 'The record reflects that the FWS knew, considered and evaluated
both the pegative and positive effects of attificial sandbar bahitat construction.  There s 20
evidence to suggest that te Corps will fai) to implement the measures the FWS recommends.
The Corps is further required, in addition constructing habitat, to comtimously monitor and
evaluate cffects ontheploverandﬁxeimn,andmdify@emﬁmsasreqﬂimd- Though

20
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American Rivers disputes the ultimate success of artificial sandbar habitst creation om plover
and tem populations, concems of uncertainty sre inevitable in zny action an agency may teke.
Such concems are insufficient to ivalidas the 2003 Amended BiOp. Reasopable certainty
cnly spplies to the possibility of implementation, not to the overall success of the particular
measwe. The Tecord supposts that the FWS considered both the positive and negative effects
of such measures, end ftus retionally concluded, in conjunction with the other RPA elements,
that this measure would avoid jeopardy to the species. Nothing more is required by the FWS.

American Rivers also arpues that the Corps lacks appropriale finding to complete fis
habitst constucion. By its nmamme, a RPA aomst be capable of implementation, both
economically and teclmologically,. 50 CF.R. § 40202, American Rivers points t no
evidence to suggest that the Comps will be economically prevented from implementing this
RPA. The speculative nature of congressional appropriations is insufficient to render the RPA
arbitrary and capricious.

The Court finds that the FWS’s 2003 Amended BiOp and its RPA are not arbitrary and
capricious. The FWS has provided a rational comnection between the facts and the choice
made. Motor Vehides, 463 U.S. at 43. Therefore, the 2003 Amended BiOp and its RPA do
not violate Section 7 of the ESA.

d The Corps” Actions Resylt in a Take

Amernican Rivers also argues that the Corps’ adoption of the 2003 RPA jeopardizes the
species and results i a “take” of the species, in violation of the ESA. After cansulting with the
FWS, the Corps hes an independent duty to insure that its actions safisfy the BSA. 16 U.S.C.

2l
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§ 1536(2)(2). Essentially, the Corps’ decision to rely on the 2003 Amended BiOp must not
be arbitrary and capricious. Because the Court finds that the 2003 Amended BiOp is valid, the
Corps’ reliance on the 2003 Amended BiOp is likewise valid.

| Section 9 of the ESA prohibjts a “take” of the endangered or threatened species. 16
U.S.C. § 1538, American Rivers argues that the 2003 Amended BiOp and RPA take the plover,
tern and the sturgeon.  However, the ESA pemmits that agy tking, in complisnce with the
Incidental Take Statement (“ITS”), “shall not be considered to be a prohibited taking” of the
species. 16 US.C. § 1536 (0)(2). The 2003 Amended BiOp includes an ITS for the plover,
tem, and sturgeon. (FWS AR 1457 at 33769-90.) The Corps has an absolute defemse to a
Section 9 claim so long as its operations are in accardance with the 2003 BiOp and the terms

and conditions of the ITS. American Rivers fails io demonstrate that the Corps’ operations are

contrary to the 2003 Amended BiOp and iis ITS, and therefore there is no violation of the ESA.

2. Claims by Nebragka and NPPD

Nebraska and NPPD (“Nebraska Parties™) claim that the FWS and Corps improperly
consulted under the ESA, resulting in an improper 2003 Amended BiOp and RPA. They
contend that the environmental baseline used m the 2003 Amended BiOp is improper becanse
# fik to include pon-discretionary operations such as minmum flow levels. They finther
assert that the 2003 RPA is invalid because its proposed restoration of @ natural hydrograph
nms contrary to the Corps® obligations under the FCA. Because the Court concludes that the
Corps does mot have a non-discretionary duty to maintain minimum water flows, and that the
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Coxps® operations are subject to the ESA, these arguments fail.

The Nebraska Parties firther argus that the 2003 RPA is not economically feasible,
because it improperly compromises both water supply and hydropower benefits to the
Nebraska Partics. However, fhe requirement fhat a RPA be “economically and tecmologically
feasible” only requires that the Corps have the resources and technology necessary 1w
implement fhe RPA. See Kandra v United States, 145 F. Supp. 2d 1192, 1207 (©. Or. 2001).
This argument is Jikewise without ment

The Nebraska Parties also argue that the 2003 Amended BiOp and RPA are arbitrary and
capricious because they are not based on the best scientific data available. The 2003 Amended
BiOp proposes to restore some of the river's natural hydrograph to water flows. According
to the Nebraska Parties, this proposal bears no resemblance to the river’s natural hydrograph,
as set forth in the U.S. Geological Survey (“USGS™). (FWS AR 915 at 14687-885,) The 2003
Amended BiOp does not stricily require the natural hydrograph contained in the USGS, but
rather suggests that some “scmblance™ of the natural hydrograph be restored. (FWS AR 1457
at 33551) The FWS need only recommend a RPA that prevents jeopardy, and there is no
evidence that an iromediae and complete restoration of pre-dam flows is the only way to
prevent such jeopardy. The fact ﬂ;at the FWS choss not to propose a plan contzined in one
report i insufficiert to render the FWS’s decision arbitrary and capricious. The Nebraska
Parties” Mations fail

3. Claims by Blaske Marjpe Plaintiffs and Missoyri

Blaske Matine and MO-ARK (collectively, “Blaske Marine Plaintiffs”) and Missour
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spbmit that the Corps sbould operste the Missouri River as required by the 1979 Master
Mamual Both Blaske Marine Plaintiffs mdMissomiarguethattheCorpsviulatasﬂwESA
because the low summer Sows set out in the 2003 Amended BiOp eliminate some arcas of
shallow water habitat for the sturgeon in the {ower Missonri River. They thus argue that this
removal of habitat constitutes 8 “take” under the ESA. As noted above, however, because the
Corps is operating the River pursuant to the 2003 Amepded BiOp and the ITS, it bas an absolute
defense to any Section 9 cdam. 16 USC. § 1536(c). Blaske Marine Plaintiffs and Missouri
argue that the ITS does not apply © the clirmination of habitst on the Jower Missouri River,
becanse the ITS does not specifically reference and comnect reduced spawning to reduced
downstream water flows, and therefore the Corps cannot use the ITS as a defense to a claim
based on this siustion. The ITS anticipates a loss in spawning and mursery habitat “because of
Sigmificantly reduced sediment transport and deposiion” (FWS AR 1457 at 33784) The
camplete lapguage of the ITS, however, establishes that the decrease in downstream water flow
affects the transport and deposition of sediment in the 1§WEt Missoud River, thereby affecting
the habitat of the sturgeon in this point of the River. Id Thus, the ITS addresses the effect on
the stirgeon in the lower Missouri River, and provides an absalute defensetqthisESAclaim.

Even without fhis defense, however, there is no violation of the ESA. Blacke Marine
Ploinfifs and Missouri fil to demonstrate that Jow qurmer water flows result in a “u@ke” of

the storgeon Theyacguerhatthelowmmmerﬂowssignﬁﬁcanﬂymodifyordegmdeth:

habitst, which actually Iils or njures & stwgecn. Sge Babbitt v. Sweet Home o
Commoumities for s Great Oregon, 515 U.S. 687, 697 (1995). Though the parties concede that

24
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lower flows decrease shallow water bebitat in this paticular area of the rver, Blaske Marine
Plaintifs and Missouri £il o set forth any evidence thar this habitst modification actually
causes any injury to the shageon Blagke Marine Plaintiffs and Missowri £l to acknowledge
that the FWS comsidered this argument in the 2003 Amended BiOp, and concluded that
althoughldwa'smxmerﬂowsmaymsmﬂtinareductinnofshallowwatm'habimhﬂleluwu‘
Miswmmva,mﬂeismevidmefhatmchasﬁmwﬂlacmaﬂyldﬂwtjumthnsmxgm
(FWS AR 1457 gt 33784.) Blaske Marine Plaintiffs and Missowri fil to consider the effects
on the shirgeon of increasing water flows on other arcas of the river, Moreover, the slight
reduction in habitat i the lower river does not negate the fact that the 2003 Amended BiOp
results in an overall net gain in the amount of shallow water hsbitat on the Missouri River. In
fact, lower flows i;1 the 2003 RPA reduce habitat in the lower Missour River by approximstely
200 acres compared to the 1979 Master Manusl RPA, while the overall increase of shallow
water habitat on the entire Missowri River under the 2003 RPA compared to the 1979 Master
Marual RPA is approximately 1,189 acres, (FWS AR 1291 at 31077, 31079.) Absent some
evidence that imjmy wil result to the sturgeon, Blaske Marine Plaintiffs and Missoud’s
Motions on this point are depied.
Strpilar to the arpument sdvanced by the Nebraska Parties, Missowri also argues that the
2003 Amended BiOp and RPA are invalid because the FWS and the Corps improperly
consulted under the ESA, Missoun also submits that the RPA is imvalid because it requires the
Corps to violae the FCA by not maintaining minimmun flows. As the Court has previously
indicated, the FCA does not impose. a non-discretionary duty to maintain minimun navigation
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g thess arguments Hil.
msmssm:ri fixther claims that the tnandatoty language in the 2003 RPA i;anaueurptby
the FWS to superceds the Cotps’ authority and to “govem the way that the Corps manages the
River system.” ThﬁCumtismpersuadedbyﬂIiSargmNﬁssomifaﬂstncitemmylcgal
mnhodqﬂmm&wsthatﬂmmceofmandamylmguagchaRPAmﬁfimtasa
matter of Iaw. va;r,absentanyevidensethate:imerﬂ:eFWSinmdstobmdtheCOrps

; i ent fails.
to its RPA or that the Corps cansiders itself bound by the FWS’s RPA, this argum!

4,  Copchusion |

The Court finds that the 2003 Amended BiOp and RPA are not arbitrary and capicious
and thue are in accord with the ESA.  Likewise, the 2004 Master Manual, 2004 AOP, and ROD
do not violate the ESA.
C. National Enviroumental Policy Act Claims

NEPA requires that federal agencies prepare an Envirormental Impact Statement (EIST)
o cvery “major Federal action]] sigaificanly affecting the quality of the human cnviropment.”
42 US.C. § 4332(2)(C); see 42 USC. §8 43214370ﬁ An EIS must examime: (1) the
envirormental impacts of the proposed action; (2) fae adverse environmental effects of te
action that cannot be avoided; (3) altematives to the proposed action; (4) the relationship
between local short-term uses of the emvironment and the maintenance and enhancement of
long-term productivity; and (5) any imeversible and jmeuicvable commitment of resources that

i ency mmust
would be imvolved. 42 U.S.C. § 4332(2)(C). Omce the EIS is completed, the agency
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prepare a ROD. The Court reviews under NEPA “to ensure that the agency has adequately
considered and disclosed the envirommental impact of its aﬁom and that its decision js not
arbitrary and capricious.” Mﬂmﬂw 462
U.S. 87, 97-98 (1983). NEPA ensures that the Corps’ actions are mcMy vahid.

The Corps orginally copsidercd the impacts of seven alternatives submitted by
differert parties, (Final EIS at 43 to 4-11; 5-1 to 5-168) Then, the Cgrps conducted 2
detailed analysis of five different alematives to the 1979 Master Mamal (1) the Modified
Conservation Plen (“MCP”), which includes mereased drought conservation measures,
umbalanced storage amang the fhree upper and largest lakes in the Mainstem Reservoir System,
and a Fort Peck spring rise approximately every third year; (2) GP1528,° which inchudes a 15
Kcfs spring rise release from mid-May to mid-June followed by a mmnmm service ﬂat.
release of 28 Kefs that ends on September 1; (3) GP2021, which has a 20 Kcfs spring rise
fallowed by a 25 Kcf® release o mid-Tuly when the release drops to 2 low of 21 Kcfs until
mid-August, when it roturms to 25 Kofs ontil September 1; (4) GP1521, which has a 15 Kofs
spring rise release from mid-May to mid-June followed by a release of 21 chfs; and (5)
GP2028, which has a 20 Kcfs spring rise followed by a 28 Kefs release to mid-May to mid-
Jume followed by a release of 28 Kcfs, (Final EIS at 6-3) Ot of these five alternatives, the
Corps evenhually identified a Preferred Alfemative (PA”) that included “mmore  stringent

drought comservation measures, a more defined methodology for unbalancing the upper three

——

§ “GP” means “Gavins Poinf” and the two mumbers that follow correspond to the spring release
and suramer release, respectively. '
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lakes, higher n:;n-navigan'on scason fiows, and 2 plaoned re-evaluation i 3 years” (d. at 8-1)
The 2004 Master Marmal and 2004 AOP thos evolve from this PA.

1. Missqun)

Missouri arpues thar Federal Defendanis viclated NEPA because the adoption of
“adaptive managaneri" process is improper, and the ecopomic analysis used by the Carps m
choosing the PA is flawed and misleading Missouri fails to demonstraie that the Federal
Defendants’ decisions were arbitrary and capricious. |

The Final EXS and the 2004 Master Marmal describe the “adaptive mznagement” process.
Adaptive management 5 an approach to natural resources management, m which policy choices
are made incementally. As each choice is made, data on the effects of these choices are
collected and amalyzed in order to assess whether to retain, reverse, or otberwise alter the
policy choice. Missouri maintains that this adaptive management approach violates NEPA
because i permits the Corps to circurvent the NEPA process when policy cheices are
modified.  Missouri takes issue with the pobential flow changes that the Corps may undertake
n the futie. NﬁssouﬂﬁﬂstopomtmanyevidemxthaxindicatesﬂaattheCorpsmtendsm
avoid s NEPA obligations by ixplementing this adsptive management approach To the
contrary, the Corps aclmoWledgesthatintthamajarpoﬁcychangemults,theCorps
will be required to comply with NEPA. (Final EIS at D1-69; Corps AR 1970 at 3.) Absent
evidence that the adaptive management process actually results in the Comps’ gvasion of NEPA
obligations, the Cout declines to declare this spproach nvalid.

Missowd also argues that the Final EIS i flawed because jt incomectly calculsted the

28
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value ofbmeﬁtsmmﬁgaﬁmmddﬁmteammmpplymmﬁngﬁommeadopﬁmohhe
RPA. Missouri essentially contends that it i fpossible for any increased economwic bensfit
w0 Tesult to navigation and downstream water supply as a result of lower downstream water
flows. Missouri dissgrees with the Corps’ conclusions, but fails to demonstrale why the
Corps’ amalysis is awbitrary and capricions. The Corps comparatively cvaluated the ecopomic
effects of the PA to the 1979MasharMannalunavznielyofdiﬁaentn'veriqhtcsls,mcluding
navigation snd water supply. Ses Final EIS 8-10 to 8-49.) The Final EIS was based o the
previous draft EIS and jts comments, as well as other economic studies, Missouri may disagree
withﬂ:eCorps'condusimmanditsmﬁanale,bmthamisinsufﬁcimttoaxguethattthorps
faled to take a “hard look” at the economic impact of its decizion Friends of the Boundary
Waters Wilderness v, Dombeck, 164 F3d 1115, 1128 (8th Cir. 1999) The Corps articulates
a maticmal basis for its conclusions. Missouri’s disagreement with the Caorps” conclusions is
insufficient to render the Final EIS arhitrary and capricious.

2. ke Marine and MO- |

The 2004 AOP requires that the Corpstsn'h:tsummutﬂuwsfmmGa'vinsPuinthS
Kefs for 2 period of 30 days beginning July 1, 2004. If the Corps develops 1200 acres of

shallow water habitat by July 1,5 the Corps may engage in another comsulertion with the FWS

§ Federal Defendants represented to the Court at oral argument onMay 21, 2004, that the Corps
fully intended to succesefully complete this habitat constriiction by July 1, and that the current status of the
comstructionwas ontrack for suchcompletion. On June 14,2004, Federal Defendants informed the Court
that construction was coruplete and that consultationbetween the FWS and Corps had begun. The FWS
anticipates that it will issue an opinion relating to 2004 supmmer flows on June 22, 2004.
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to dotermine how mmuch higher it can adjust sammer flows” Blaske Marine and MO-ARK
(collectively, “Blaske Marne Plaintiffis) assert that fhe Corps‘ gust prepare a supplemental
EIS discussing the impacts of cperating under such copditions® Blaske Marive Plamtiffs also
argue that the default water fiow plan set for March 2006 contsined in the 2003 RPA Tequires
a supplemental EIS.

The 2003 Amended BiOp proposes a flow of 25 Kcfs for 30 days beginning July 1,
2004. The 2004 AOP implements this alternstive, The Final EIS issusd an March 5, 2004,
evaluated the effects of summer flows at 21 Kefs and at 28.5 Kefe. (Final EIS Table 7-1) The
Final EIS does mot specifically evaluate te effects of ﬂo“;s at 25 Kcfs. However, flows at 25
Kefs are within the range of alternatives evaluated by the Corps. The purpose of the Final EIS
is to ensure that the Corps takes a “hard lnok” at the environmental consequences of a project
before taking a major action. Friends of the Boundary Waters Wildemess, 164 F3d atl128.
AnEISmustdiscussalmaﬁvestnthspmposedasﬁon,andthesufﬁcimcyofthemugeof
alfemaxives evaluated is subject to the “nie of resson” Id The “rile of msun” requires the
Court to determine whether the Corps has complied with the Final EIS in good faith, and
whethzr&mﬁnalEIS“sesfmthmﬂidemmfomaﬁonmallowﬂaﬁdedsim-makerm

consider alternatives and make 3 reesoned decision after balancing the rsks of hamm to the

7 Any claims relating to the outcome of this consultationbetweenthe FWS and Corps are not ipe
for review. '

® Blaske Marine Plaiztiffs failed to include this claim in their Complaint Consistent with the Court’s
oral ruling en May 21, 2004, the Court permits Blaske Marine Plaintiffs to amend their Commplaint to
i nehnde this clai
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eqviromment against the benefits of the propased zction” 1d. The Final EIS nced not be
exbanstive, I The Court finds that although the Fimal EIS did not specifically evaluate
summer flows at 25 Kcfs, the range of alternatives discussed in the Final EIS encompassed
such flows. Thus, the Final EIS mﬁdmﬂyw@dmmmﬂom at 25 Ksfs.

In conjunction with these flow levels, the Corps anticipates that it will complets
construction of 1200 scres of shallow water habitat by July 1, 2004. Blaske Marive Plaintiffs
i
contend that copstruction of this habitat requires a s_w_pplcmcmal EIS. In both the 2000 BiOp
2o fhe 2003 Amendsd BiOp, tie FWS sct a oal 0 develop tweaty t thirty acres of shallow
water habitat per mile of the Missoun Rlver From years 2000 to 2020, 20,000 acres of
shallow water habitar must be developed. Low summer flows help to develop shallow water
hahitas, but not at the level required to protect the snogeon. The FWS concluded that & multi-
faceted approach was necessary to aGhICVC 118 goals: reservoir operational changes, structural
modifications, and non-structural mndﬂ'imtms1 The FWS determined that 4900 acres of
shallow water habitat results from flows at 21 Kcfs for a period from mid-Tuly to mid-August,
while 3,717 acres of shallow water habitat res::lts from full pavigation flows of 34.5 Kdfs fom
mid-Toly to mid-August The difference belwcen shallow water babitat construction at low
flows and at fll navigation flows is s IZOE;!) acres. If the Corps artificially comstructs 1200
acres of shallow water habi’tatby hily 1, dependmg on its consultations with the FWS, #t may
operate at possibly Ml navigation flows ?becanse the 1200 acres of artficial habiiat
canstruction will compensate for the smallen: levels of shallow water habitat construction at

fill navigation flows. Both the 2000 BiOp and the 2003 Amended BiOp contemnplate that
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atificial hebitat construction is necessary 0 raintain sufficient shallow water hebitat. The
Final EIS also acknowiedges that artificial shallow habisat construction is needed to provide
enough shallow water habitat.  (Final EIS 7-71) Moreover, Blaske Marine Plaintiffs fail to
depwonstrate  that this shallow water habitat construction i a ‘“major Federal actionf]
significartly affecting the quality of the uman environment” or that a categorical exclusion
doss not apply. 42 U.S.C. § 4332; 62 Fed. Reg. 2375, 2381 (Jan. 16, 1997).° This filme is
fatal to the claim that fhe FW'S must issue 2 supplemental EIS.

. Blske Marne Plantiffis also argue that the proposed default water plan that may
potentially iske cffect in March 2006, requires a supplemenal EIS. The proposed defanlt
water plan was not evalusted nor considered under the Final EIS. This default plan takes effect
in 2006 orly i the Corps fails to develop “a flow managemert plan . . . [that] provide[s] a spring
xiseandsxmmsl’ﬂowwhichwﬂlpmvidcfm'thelifelﬁswxynezds of the pallid sturgeon”
(FWS AR 1457 st 33761.) Because neither the defanlt plan nor amy future plan were evaluated
mdarmyofﬁmahmmﬁveswnminedhﬂm&mlﬂs,ﬁnﬂmNEPAanalysismaybe
required.® 40 CRR. § 15029(c)(1) (supplements! EIS required when the “agency makes

substantial chamges in the proposed action that are relevamr to environmentzl concerns,” or

S The Cout fuxther notes, based on representations by the Federal Defendants that 1200 acres
heve been created, that Blaske Marine Plaintifs’ claim on this point is likely moot. Norton v. Sguthem
Utah Wilderness Alliancs, 542 U.S. -, 2004 WL 1301302 (me 14, 2004) (supplemental EIS not
required if “major” federal action already completed); (Siema Club v. Perrfiald, 857 F.2d 1307, 1318 (Sth
Cir. 1988) (dismissing plaintiffs’ NEPA clziro becanse ordering compliance with NEPA. would have no
effect an the already-completed agency action).

19 The Court doss not intend 1o make any finding regarding the Corps’ obligations under NEPA
for this potential filire action. ‘
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when there “me significart new  cfoumstances Of information. relevant tp environmaental
concerns and bearing on the proposed action or its impacts”). However, this issue is not yet
ripe for the Cowurt’s review.

3.  SouthDakom

South Dakota argues that the Corps viclated NEPA because it failed to conmsider the
modified “Governors' Suramit Proposal” (ak.a “Nebraska Proposal”) in its anglysis of drought
conservaﬁon measures, South Dakota also contends that the Corps improper}y considered the
MofmeNﬁssissippiRivusmkahddemhdewmidng&eprefmcdabmaﬁvefor
drought conservation.  Finally, South Daskuta contends that the Corps fuiled to consider
shortening the navigstion season in the spring rather than in the il

The Govemors witin the Missouri River basin held 2 summmit meeting in September
2003 1o discuss the conflict over fiver operafions. A summit plan was criated by fhose i
sitendance. Akhoughthis:epmtwasnotspedﬁcal]yblchﬂedinﬁleFinalﬂS,thzmgeof
propasels considered by the Corps in the Fipal EIS encompassed the proposals i the
Govemor's Summit Proposal. For example, the Govemnor's Summit Proposal envisioned that
operations would include low surmer flows at 25 Kcfs. As previously discussed, the Final EIS
contained an aelysis of low summer flows of 21 Keft to 28 Kefs, thus encompassing flows
proposed in the Governor’s Summit Proposal The Corps is under no obligation to consider
each md every altemative, but rather i mmst evaluste a considerable range of altematives to
allow & 10 “make a reasoned decision.” | viends of Boundary Waters Wilderness, 164 F.3d at
1128. South Dakota fiils to demonstrate that the Corps’ alleged falluc to specifically
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consider this report was arbitrary and capricious.

The Corps’ consideration of the impact of the PA on the Mississippi River was mot
arbitrary or capricious. NEPA requires fhat the agency evaluate sll forescesble impacts of a
msjor federal action. The operation of the Missouri River impacts the operation of the
Mississippi River. Moreover, South Dakota submits o Jegal authority to support s claim that
the Corps evaluated too many considerations,

Finally, South Dakota’s submits that the Corps acted arbitrarily and capriciously
becauscitfaﬂedtoadoptanalmaﬁvcmatshortemdthcnavigaﬁunsminthcqning,
rather then the fill According to South Dakota, shortening the navigation period in the spring
preserves more water in the upstream reservairs during the essenfial fish spawnmg period
However, the Corps poimts out that the grestest infusion of water occws in the spring. [f the
Corps shortened the water season in the spring, it would do so without considering the water
infisions ffom winter precipitstion and spring flows. Failure to consider the spring infusion
of water flow may resnlt in an unuecessary shortening of the navigation seasop. The decision
to shorten the f2ll navigation season is made by July'l of each navigation year, which allows
affected parties to adjust their operations and interests accordingly. I the Cotps shortens the
spring navigation season in March, the decision to shortep the spring season would have to be
made i December, when it is impossible to judge fiture water conditions. South Dakota fails
to establish that the Corps’ alleged failure to consider this alternative is arbjtrary or capricious.
South Dakots’s claims fail

4. Amezican Rivers

2A
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American Rivess asserts that the Corps violated NEPA because it selected a PA without
“adequete explanation” (Am. Rivers Mem. in Opp'n to FCA/NEPA. claims at 4) American
Rivers confends that the Cmpsﬁﬂedmexplainwhyﬂ::PAitselectedwassmmiorwth:
other evaluated aliematives, I particular GP2021, and s that the Corps’ decision i arbitrary

NEPA only requires that the Fimal EIS demonstrate that the agency in good faith
objectively bas taken a “hard look” at the environmental consequences of a proposed action and
Jternatives. Eriepds of the Bowndery Waters Wildemess, 164 F3d st 1128. The Find EIS
xmzstprovidemﬂicientdemiltopemitthnsewhncﬁdnntpalﬁdpateinitspxepamﬁonto.
anderstand  and consider the televant epvironmental influences nvalved.  Finally, an agency's

consideration of slematives need anly be reasonable. Id.!

1" Under NEPA, the agency:

should present the cnvironmental impects of the proposal and the dm_h
comparative form, thus shaxply defining the issues and providing a clear basis f?r choice
amnang options by the decisiop maker and the public . . . . [A]genciessba]!: (a)ngmmsly
explore and objectively cvalustc all reasonable altematives, and foralternatives 'Whlchwere
eliminared from detailed study, briefly discuss fhe reasans ﬁ:rﬂmrhavmg'beenehmmamd,
(b) devore substantial treatment to each alternative considered i.n demilmcludmg the
proposed action so that roviewers may evaluate their comparative mmIS:'(c) inchude
reasonable altamatives not within the jurisdiction of the lead agency; (4) mchldb the
alternanive 0fno action; (¢) identify the agency’s preferred altemative or alternatives, ifone
Or more exists, in the dmﬁsmmentandidmﬁfyauchalmaﬁveintheﬁnalstatﬂnm
tnless another law prohibits the expression of such a preference; and () mclude
appropriate mitigation mcagures aotalreadyinchidedmthe proposed actionor alternatives.

40 C.R.R. § 1502.14.
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The Corps evalusted the five Alternatives under four objectives, to select the PA that
issouri River Basin and the Nation;

1) serve[d] the conterporary needs of the Mlssouu River

22; complie[d] with envirormental Jaws, including the (ESAL, () serve{d:!

Congressionally authorized project puIpOses; and (4) fulfillled] the Corps

responsibilities to Federally recognized Tuibes.

(Final EIS at 8-1.) The Corps ultimately selectsd a PA that best met these objectives:

The mationale for selecting the PA js a composite of amalyses, information
brefings, technical expertise, and comments conceming the resources .lealuatcd
as part of the Study. The Corps believes that the PA, when combined with other
measmes...consmcsmorewatermtbe'upperthreelakesdmingextended
droughts, meets the needs of ESA-isted fish and wildlife species, i3 consistent
with the Corps’ responsibiliies under environmental Jaws and Trbal tust
responsibilities, and provides for the Congressionally authorized uses of the
system.

(4, ot 84)) Tn selocting this PA, the Corps conducted a detiled analysis of all five altematives
and fhe 1979 Master Mammal, in the aress of (1) hydrology; (2) water quality; (3)
sedimentation, crosion and ice processes; (4) economic effects; and (5) environmental effects.
Qd, & 7-1 to 7-256) The Final EIS presents an analysis pemaiuing to each critwia in
comparative form  (Id) 'IheFinalEISthcndw:ribesthePA,theeﬁ'cctsofthePA,and
directly compares the PA to the MCP salwemative and the 1979 Master Mamual. Although the
PA i not directly compared to GP2021, American Rivess fils to cite any Jegal autherity to
support the assertion that such a comparison is required  Moreover, American Rivers fails to
demonstrare why the defmiled analyses and comparisons included in Chapter Seven of the Final
EIS are insufficient under NEPA. The Court thus finds that the Corps’ decision to implement
the PA was made in good fith after proper considcration of the alternatives, and is therefore

reascnable and complies with NEPA,
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5.  Conclusion
., The
Federal Defepdants’ Motion for Summary Judement on NEPA clams 18 granted.
i i denied
MoﬁonsbyMissmni.BlascharinePlaimif&, South Dakota, and Americen Rivers are cem
D. Collateral Claims

1 Mandzan, Hidasta, and Atikara Nation

o N
TheNaﬁondahnsmatFedaalDefendaDSnmstoperateﬂ:eRwermamannathat()

best protects Tribal trust assets and advances ecopomic self gufficiency of the Nation ‘
wial sites;
members; (2) avoids adverse impacts to federally protected cultural resources and b

and (3) assures the low-income residents of the Fort Berthold Indian Reservation that their

rcmaﬁmandﬁshingeconomieswillmtdismuwtﬂionﬂlym. The Nation also requests

that the Court direct Federal Defendants to identify and trapsfer excess project lands at Lake
Sakakawea fo the Nation and neighboring entities.'? Federal Defendants claim that the Nation
lacks Article III standing.

The jurisdiction of the federal couts s limited to cases ar controversies.  Lujan Y.
Defenders_of Wildife, 504 U.S. 555, 559 (1992). Among other constitutional minimums, 2
“caseorcorﬁuversf’reqmrestheplainﬁﬂ’mhaveMmﬁﬁgamﬂwacﬁm Stmding
burdens the plaintif¥ to demonstrate: (1) zn injury in fact (2) 3 cansal commection between the

injury and the condnct complained of and (3) that 2 favorsble court decision can redress the

) ) result of
; iot d a claim under Narth Dakota’s Clean Water Act. Asa
' 12’ s‘.[hc zﬁon:n‘f;aﬂypfw! aclam of Ens’rs. Civil File No. 03-4288, 03-MD-1555

(Apr. 12, 2004) (PAM), the Nation and the Carps stipnlated to dismissal of Count J11 of the Nation’s
Complaint.
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The Nation seeks an order directing &e Corps o consider certain fribal imerests and
toopuatzmekiverinapmﬁcnﬂarmy. However, the Nation fails to articulate any injury
fact The Nation has failed to establish either 2 concrete and particularized injury, of actual or
rominent iy, See id.  Although the Naton cleardy identifies iis concemns and its pazticplar
fterest ip River operations,  fils to indicate how the 2004 Master Mamual and 2004 AOP
or any other action of the Pederal Defendants have tesulted or will result in imjury. “[Alm
asserted right to have the Government act in accordance with lsw is not sufficieat, standing
alone, to comfer jurisdiction on @ foderal court” Allen v. Wright, 468 U.S. 737, 754 (1984).
Because the Nation has filed to articulate ay imjury in fact, the Nation lacks standing and its
Arnended Complaint must be dismissed.

2.  Blasks Maripe Plamtiffs

Blaske Marine Plaintifs have asserted collateral claims that challenge: (1) the stocking
of non-native and native fish in the Missour River; (2) the fial rile published by the FWS
designating a critical habitat for the piping p]ov;er, and (3) Federal Defendants’ compliaace with
the mfommon Quality Act (IQA™).

a. Fish Stocking Claims

Blaske Marine Phaintiffs assert that the stocking of fish by Montzna, North Dakota,
South Dakota (‘fhe States™) and the FWS, “may ar will bave” adverse effects on the pallid
shurgeon and the environment, in violation of the ESA. (Bleske Marine Pls.’ Mem. in Supp. of
Mot. on Fighth Claim for Relief at 2)) Blaske Marine Plaimiffs contend that the States and the

3R
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FWS viclaied NEPA by failing to prepars 20 RIS on the fish stocking program becanse of these
possible effects.”

The States have programs that stock fish i the Missouri River and its mainstern
seservoirs. The States receive federal fimding for these programs. (FWS Fish Stocking (‘FS”)
AR 38 gt 936) The FWS also provides stocking fish from its own hatchedes to the States.
Fish stocked inchde mative end nop-native gpecies. The non-native specics include chinoak
salmon, rainbow trout, rainbow smelt and walleye. (FWS FS AR 102.) Blaske Mamne
Plaintiffs contend that the FWS failed to comply with NEPA because it did not prepare an EIS
on fish stocking. FWS argues that an EIS was umnecessary, because a categorical exclnsion

applied.“

13 Blaske Marine Pleintiffs also allege that the States and the FWS’s fish stocking violstes Section
9 of the ESA, becarse it “takes” the sturgeon. Both FWS end the States bave filed substantive Motions
against Blaske Marine Plaintiffs on s issue, to which Blaske Marine Plaintifis fdled to respond. Because
Blaske Marine Platrriffs fail to demonstrate that the stocking of fish in mainstem reserveirs canstitutes &
“ake” of the sturgeon, bath FWS’s and the States’ Motions must be granted on this point.

14 Although the Court cancludes that the FWS was not legally required to prepare an EIS with
respect to fish stocking, the Court notes that Blaske Maring Plaintiffs’ standing to Taise this claim is
questionzble. NEPAchaﬂmgestmdertheAPArequheBhslmMmimP]ahﬁﬂSmdamonsum that their
alleged injuries £l within the zone of interests that NEPA is designed to protect. NEPA s broad purpose
hmmmmmmmemmmtmgmmemmmbmpmm
stigmlate the health and welfare of man.” 42 US.C. § 4371, Blaske Marine Plaintiffs are downstream
interests with concerns focused on the fevel of downstream water flows, Most, if not all, of the
arganizations represented by Blaske Marine Plainiffs, allege coonomic njury from lower downstream
fows. Federal Defendants and the States present 2 persuasive argument that Blaske Marine Plaintiffs’
injury from fish stocking activitics is solely cconomic in nature, and therefore not protecied by NEPA.
However, Blaske Marine Plaintiffs do allege that mamiaining higher water levels inups.twmervoirstn
support fish stocking activities wnsahamtoﬂ:emvkonmmtbymdu:inghahﬂatﬁrﬂwplmandthc
tem BlaskeMadnePlainﬁfEﬂnmassatfnatthcifinﬁmstsmemtpmelyecmmia Parties motivated
in part by the protection of their own econgymic interests may challenge agency action so long as their
cvicopracatslinterests are not so insigmificant that they should be disregarded altogether. Rosebud Sioux
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Under NEPA, an EIS is not necessary when the sction in guestion flls within 3
categorical exclusion established through the egency’s own NEPA imp]cmcﬂzﬁon procedures.
40 CFR. § 15014@Q2). A cateporical exclusion does bot o dividially or curmulatively have
a significant effect on the human environment and which have been found to have no such
effect in procedures adopied by 2 Federal 2gency in implementation of these regulations.” 40
CER § 15084. Under its NEPA. implementation procedures, the FWS concluded that 2
categorical exchision applied, rendering an EIS relating to fish stocking ummecessary. Sce 62
Fed. Reg. 2375, 2381 (Jau 16, 1997) (efining cawegorical exchusions). The Cowtt reviews
an agency determination that an action falls within a‘ categorical exclusion under the arbitrary
and capricious standard. Friends_of Righards Begaur Aiport v. FAA., 251 F.3d 1178, 1187
(8th Cir. 2000). Blaske | Marine Plaintiffs contend that the FWS's determingtion that a
categorical exclusion applied was arbittary and capricious because of the past and potential
harm such stocking has on the pallid sturgeon and the environment.

Blaske Marine Planiiffs rely heavily on 2 teport prepared by Dr. Parold Tyus.® (Sge

FWS FS AR 92) In that report, Dr. Tyus commenis an the possibility that non-native fish

“[ribe v. McDivitt, 286 F.3d1031, 1038 (8 Cir. 2002). Though the Court finds Blaske Marine Plaintiffs’
comection to environmental injury atteruated at best, the Court will presume that Blaske Marine Plamtifs
have stending and will consider the merits of this claim.

15 The States have filed a Daubert Motion to exclude this extra-record submission, as well as the
other exhibits accompanying Blaske Maripe Plainiiffs” Motion. “The Federal Defendants have also filed 2
Motion to Strike this evidence, to the extent that it is not part of the administrative record. Blaske Marine
Plaintiffs submit that because the relief they seek is prospective in nature, the Court is entitled to look at
extra-record evidence, The Court finds that argument umpersuasive. Even so, the Court declines 1o
address the Motion to Strke or the Dagbert Motian, as Dr. Tyus's report is properly part of the

troii v i
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adversely affect the stargeon. This report is broad znd generalized, fails to indicate which nom-
native fish adversely affect the sturgeon, and does not connect the fish stocking getivities of
the States or the FWS to the alleged harm. Blacke Morine Plaimiffs’ reliance on Dr. Tyus’s
report is unpersuasive.

Tbe record eswablishes that the FWS’s decision to apply 2 categorical exclusion is not
arbitrary nor capricious. The sturgeon was originally listed as threatened because of “habitat
modificstion, apparent lack of natural reproduction, commercial harvest, and hybridization in
part of its tange,” rot for reasons related to fish stocking. (FWS FS AR 5) Moreover, the
record supporis that the FWS considered many possible effects of fish stockmg on the
strgeon, including predation and competition, and concluded that fish stocking activities
would not adversely affect the sturgeon. (FWS FS AR 19 at 410-412; id. 38 at 936-937; id, 62
at 1833-1834) The record simply does not support Blaske Maxine 'Plaintiffs’ assertion that
a “significant” aﬁ'ectwﬂlmultei&;aonﬂwemdzmmentorthepzlﬁdmgennasamultof
fish stocking activities. The FWS’s application of a categorical exclusion is therefore not
arbitrary and capricious. Blaske Marine’s Motion for Surmmary Todgment fhus fails.'®

b.  Cxifical Habitat Claims

In 2002, the FWS designared the critical habitat for the piping plover. Blaske Marine

s Beoause this claim against the FW'S fails, it likewiss fails againstMomzna,NorﬂxDaw_a?nd
South Dakota. Even so, the States are not proper parties for this NEPA clsim. Blaske Marine Plaintiffs
argue that NEPA was violated because an EIS was not jssued on fish stocking. Howevex, the FWS, not
the States, isrespiasible for EIS determinatians, and therefore Montana, North Dakota and SouthDakota
are inappropriate defendants for this claim.
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Pleimiffs wmmdt’nattbiscsﬁmlhabim&signaﬁm violatcsthsESA,N'EPA,tthmall
Business Rcpulatory Enforcement Fairmess Act (“SBREFAT), amd the notice and comment
ccures of the APA.
- The ESA directs the Secretary of the Tnterior to list 3 particular species 8s endangered
or thrcatened. It also directs the Secreary 0 desigpate critical habitat “to the maximum exient
prudent end determinable™ at the tme of the species listing. 16 USC. § 1533@0B)A). A
critical hebitat i the geogrsphical area that the species octupjes. The physj;al or biological
features of the cyitical habimat are essential to the species’ conservation and Tequire special
yoenpgement or protection.  Id § 1532(5)(A)3). The critical habitat designation mnst be made
byzelyingonthebstscienﬁﬁcdam:wai]able,taldnghm consideration the economic impact
and sny other relevant impact of specifying an area a critical habitat 1d. § 1533(0)(2)-
i ESA Claims

Blaske Marine Plumtiffs argue that the FWS ViolatedtheESAbec?.lse it failed to
propedy counsider the econoric and other impacts :esultingﬁmnthzd:signaﬁm of the
plover’s critical hablﬁf, and then failed to properly balance these impacts against the benefits
of the babitat designation ~ Blaske Marine Plaintiffs specifically contend that the FWS should
bave excludsd 3 small area in its habitat designation below Fort Randall and Gavins Poiot

BhskeMninePlainﬁﬁsdnnnthavcstamdingtoraisethisdahn. Blaske Marine
Plintifs allege that their ecconomic inferesls, such as power production and regional
transportation, suffer because of the lack of downstream watsr flow, Blaske Maxine Plaimiffs

i i i over’s
submit that the FWS ﬁﬂcdtocnnsiderthmeet:onomlcfactomandmpacsmmepl
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crifical habitat designation, apd tws failed to sxclude the area below Fort Randall and Gavins
Puios o die plover's crifical habitar.  However, Blaske Marine Plainfifs £l £0 indicate how
mﬁgﬁﬁsmﬁmcﬁﬁcﬂhabMWdresswtbeiraﬂzgedhjmiesmlﬁngﬂom
decreased downstream water flows.  Even if this area were excluded from critical habisat,
Blagke Marine Plaintiffs provide no evidence that this exclusion would imcrease downstream
water flows or somehow redress them alleged irjuries.  Jrrespective of critical habitat
designation, the Cotps i sl requited to maintzin water flows to comply with its other legal
obligations.  Blaske Marine Plaintifis fil to establish that impairment of their injerests ar
actmlly atfributable to the critical habitat designation.  Tiws, Blaske Marine Plaintiffs lack
smndingtochaﬂengeﬂneaiﬁalhabimdasigmﬁmofthepbmunderﬂ:eESA.

Fven if Blaske Merine Plainfiffs had standing, however, the Coutt finds that the FWS
sufficiently considered all economic factors and impacts, and properly balanced these impacts
in its designation. In New Mexico Catfle Growers Assoc, v. US. Fish & Widlife Serv, 243
F.3d 1277 (10th Cir. 2001), the Coust required that the FWS cxamine all pconomic jmpacts
of the critical habitat designation, iespective of Whether such impacts Were co-eXteSve with
other capses. 1d. at 1283. In this case, in ifs economic znalysis, the FWS expressly
acknowledged its duties under New Mexico Catle_Growers. (FWS Critical Habitat (“CH”) AR
5-2584 at 13368, 13397.) The analysis considered and evaluated both impacts associsted With
lising the plover under the ESA and impacts related to the designation of the critical habitst,
as well as fmpacts attributeble to other canses. (FWS CH AR 5-2584) The FWS oltimately

concluded that fhe benefits of excluding the area below Fort Ranciall end Gavins Pojnt did not
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outweigh the benefits of designating such an area 28 critical hobitat. (FWS CH AR 5-2584.)
The Coust finds that the FWS did not act arbitely or capriciously in designating crirical

hahitat for the plover.!”

o NEPA Claims

Blaske Maxine Plaitiffs submit that the critical habitst designation is flawed because
4o FWS faied to follow NEPA procedmes in the designation'! Under NEPA and its
comrespanding regulstions, an agency may prepare aun Environmental Assessment (EA”) . lien
of &n EIS, as lang as the agency’s proposed action does not clearly require 2o EIS. 40 CFR.
§ 1501.4(z)-(b); Dep’t of Transp. v. Pub, Citizen, 541 USS. -, 2004 WL 1237361 at 3 (Juse 7,
2004). If the agency concludes that an EIS is not required, then it must issue 2 “finding of o
significant impact® (‘FONSI”) that describes why the proposed action will not significantly
smpact fhe human eovironment 40 CER. §§ 15014(e), 1508.13. In this case, the FWS
conducted an Eoviromment] Assssmens (FA”) that cvalused four different altecatives,

publishedﬂ:cEAforpublicreviewandcomznt,andthereaﬁnrissuedaFONSlforths

V7 Rlaske Marine Plaintiffs altematively subunit that the FWS designated critical habitat although
it had insufficient information to make such a detenmination. However, the FWS points out that the
designation in fhis instance was pursuant to Court order, end that it was based on the best scientific
snformation available at that time. Sgs 67 Fed. Reg. 57638, 57642.

1 Whether NEPA procedures mmst be followed for the designation of aitical habitat is an issne
of first impression in the Eighth Circuit. Tn Douglas Cotmty v, Babbitt, 48 F.3d 1495 (9th Cir. 1995), the
Ninth Circuit determiped that a NEPA analysis is not required, while in Catron County Bd. of Copm’rs
v, S, Fish & Wildlife Serv., 75 F.3d 1429 (10th Ci. 1996), the Tenth Circuit held otherwise. Because
the Cout finds that the FW'S complied with NEPA, it declines to evaluate whether the FWS is required
to comply with NEPA ip a catical habitat desigpation.

AN
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An agency's decision not t0 prepare an EIS will be set aside only if s decision 1s
arbitrary and capricious. 5 US.C. § 706(2)(A); Sjer Club_v. U.S. Forest Serv., 46 F.3d 835,
838 (8th Cir. 1995). The Cout considers four factors to dstermine whether the FWS’s
decision pot to prepare an EIS is arbitrary and capricious: (1) whether the FWS took a “hard

laok® at the problem; (2) whether the FWS identified the relovant areas of envirommentel

_ cancem;G)whzthertheFWSmadeacmvmdngcasethmﬁeimpactw&insigniﬁmt@)

Emmwasinmaaofmﬁgtﬁﬁm%w}wthcrtheagmcymvhﬁnglyembﬁshcdthat
changes in. the project sufficiently reduced & o & M. Bgrth Protector, Inc. v. Jacobs,
993 F. Supp. 701, 706 (D. Mimn. 1998) (Tunheim, 1) (citing Andubon Soc'y of Cent A V.
Dailey, 977 F24 428, 434 (§tb Cir. 1992)). The Court nuust determine if the FWS made 2
dear egror in judgment. Id,

Blaske Marine Pluntiffs submit that the FWS chould have prepared an EIS because the
impacts on the human exvironment are “significant” The FWS is required to evaluate both the
context and imiensity to determine Whether the critical babitat desigpation Wil have significant
impacts. 40 CER. § 1508.27. “Intensity” refers to the severity of the impact, which can be
evaluated by considering ten different factors. Jd.  Blaske Mavine Plaintiffs contend that the
mere Mofmyofmmamxmm@mmm“smﬁm” The
Court disagrees. Asmqlﬁredbyﬂmreglﬂaﬁoms,theEAcunsidueda]ltenﬁctms,and
concluded that amy impect would be mimimal (FWS CH AR 1-111 at 1817-18.) Blaske
Maripe Plamiffe fall to demonstrate how any of the alleged “plethora” of impacts are

45
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significart under NEPA. Blaske Marine Plaintiffs’ argument on this point fails.
B]ask:MzﬁneP]ainﬁﬂ'sﬁmherarguetbattheFWS iled to consider any effects the
crifical habitat designation had on the human environment. The Court disagms. The EA
addressed impacts on fish and wildlife, recreation, agricuttue (mchidmg farming and grazing),
walcr managemernt, and socioeconomics such as property values. (FWS CH AR 1-111 at
1805-16) The EA also evahuted each of the ten imtepsity factors, and conchuded that thase
jmpacts, including amy on the human enviromment, would be minimal Blaske Marine fals to

. i ‘ “etTOt
demonsirate that the FWS’s decision to issue an EA and FONSI instead of an EIS was an

in]‘ lﬂgﬂﬂ ”
il eulaory  Flexhility  Act aod  Spall _Busmess Reoulatory
" wﬂm

Blaske Marine Plaintiffs argue that the' FWS’s critical hahitat designation violsted the
Regulatory Flexibility Act (‘RFA”) , 5 USC. §§ 601-12, mnd the Small Business Regulatory
Frfforcement  Flexihitty Act (“SBREFA”), 5 US.C. §§ §01-08, Generally, under RFA, 2
regnlatory flexibility analysismustbepxepatadapdmadeavailable’mrpublicmnmonthe
impacts of the proposed mile. 5 US.C. §§ 603, 604. If the agency certifies that the mle will
nothaveasigiﬁcammpadmamﬂamnﬁélmmbﬂofsmanmﬁﬁzs,thismsismt
required Id. § 605(b). In this cese, the FWS cortified that the critical habitat desigunation
would not have a siguificant impact on a substantial mumber of small entities. 67 Fed Reg.
57638, 57676 (Sept. 11, 2002). This cértiﬁcan'ou also set forth the rationale for its

conclusion.  Id, Blaske Meripe Plaimtiffs submit that this finding s mbm and capricions

A&
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because it relies on the FWS’s erroneous ecom;mic anzlysis. Because the Court concluded
thatﬁ:ebasdhshtheemmmicanﬂysiSWHQmﬂawed,BlaskeMminePlainiﬁs’ argument
on this point fails. (See Supra Section DR)(®)).)

Under SBREFA, before a mile can mkc effact, the FWS 15 required to submit 0
Congress 3 report containing a copy of the r:ule, a geperal stateraent relating to the e,
ipcluding whether & s 2 major rule, and the proposed effective date of the mule. 35 us.C.
§ 801@(DA):- A “major rule” is ove that wﬂl likely result i (1) & anpval effect on the
economy of $100 million of mOTS, (2) a major increase in costs or prices for consumets,
individual indvstries, federal state, or local govémmcm agencies, or geographic regions; & @)
any significant adverse effects on cumpetmon, employment, ipvestment, productvity,
jomovation, or on fhe ability of the domestic mnzqnisestﬁconmpemvrithforciglientexpﬂses
in domestic and export markets. 5 US.C. § 804(2). The FWS determined that the designation
of the plover’s criical habitat was Dot 2 majar Tl under § 804(2). 67 Fed. Reg. 57638,
57677 (Sept. 11, 2002). Under SBREFA, thJs determination is not subject 10 judicial Teview.
5 US.C. § 805. Even so, there is no evidc.;nce that the FWS’s decision was arbitrary and
capricious. Blaske Manne Plaintifs’ claims under RFA and SBREFA fil

v,  APAClaims

BhskeMaﬁneEahﬁﬁalsoass&ﬂﬂmfmeﬁnalnﬂcisuedbytheFWSfa‘thecrhiml
habitst designation deviated so mmch from the proposed muile that it violated 3 U.S.C. § 553 by
filing to provide for additional public review apd copument- The FWS submits that the fimal
rde was a “logical outgrowth” of the proposed wile and thercfore, an msufficient deviation %

a7
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TheAPAmqtﬂr&sﬁxatanagamyauowfc;rpdrﬁccommeMmdmd:Whﬂsmhmﬂdng

procedures. S US.C. § 553.

Natyral Res, Def _Covncil,_Toe. v. ERA,, 824% F.2d 1258, 1283 (st Cir. 1987) (citations and
quotation omitted).  Blaske Marive Plaintifis contend that the final rule acknowledges
economic fmpacts that the proposed rule did not, address, and that the final rule is so sigpificant
a deviation that i wamants an additionsl comment and review perod  The Court finds Blaske
Marine Plaintiffs’ argument urpersuasive apd unsupported by the record  As the FWS points
out, the proposed rule recognized that the critical habitat designation would result in mijnimal
econormic impacts. (FWS CH AR 5-2584) Although the final rule further detailed these
economic impacts, the Court does not find that these extensions are not in “character” with the
proposed rule. Blaske Marine Plaintifis further %l to indicate that amy of their potential
copments woud have offered new or different criticismns that the FWS zight have found

convincing. Thus, the Cowt finds that the FWS did not violate the APA by fiiling to provide

A final mle which contains changes from| the proposed mle need not always go
through a second notice and coxmnzntlperiod. An agency can make even
substantisl changes from the proposed version, as long as the final changes are
in character wifh the otiginal scheme and: a logical outgrowth of the notice and
comment The essertial inquiry is whether the commenters bave bad a fair
appommitymprescntﬂieh'viewsonthepomantsofﬁ:sﬁnalphn- [The Court]
must be satisfied, i other words, that igiven a new opportupity o comment,
mwnmwmﬂdnmhavetheirﬁrsgoccasinnmoﬁ'ermWanAdiEemnt
criticisms which the Agency might find convincing Thus, where the final mles
are 2 result of a complex mix of controversial and uncommerted upon data and
calculations, remand may be in arder. ‘

an additional comment period for the eritical habitat designation

43
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.  Inforeation Ouality Act Claims

Blaske Marine Plaintifs also claim that Federdd Defendants have viclaed the
tnformation Quality Act (IQA™), 35 US.C. § 3516, Specifically, they argue that Federal
Defendants filed to comply with ther request for “nformation and science” regarding the
augraented spring pulse and proposed default flow plan scheduled for March 2006. However,
the lsnguage of the IQA indicates that the Court may not review an agency’s decision to deny
a party’s information quality complaint.

The IQA does not provide for a private cause of actiop, and Blaske Marine Plaiptiffs
seek judicial review under the APA. Federal Defendants dispute that the APA can be invoked,
dleiming that there is no law for the Cout to zpply. Generally, the APA permits the Court to
review an agency acion. 5 U.S.C. § 702. However, if an agency action is commitied to agency
discretion by Jaw, the Court is not entiled to conduct any Teview. 5 U.S.C. § 701()(2). Ifa
smmis“dmminsuchhmadmms”that“thﬂeismlawmapply,”thmﬂ:gagennyacﬁonis
compaitted to agency discretion. Hegkler v, Chaney, 470 USS. 821, 830 (1985). Alfhough the
IQA directs the Office of Management and Budget (‘OMB) to issue guidelines that provide
poﬁcymdpmcedmﬂgﬁdmwaedexﬂagmdrsﬁrmﬁngmdmmdmﬁlgthcquaﬁty,
objectivity, uiity, end integrity of information disseminated by the agency, the plain language
of the legislation fils to define these terms. 44 U.S.C. § 3516. Moreover, the history of the
legislation fills to provide amy indication as to the scope of these texms. Absent any
“meamingfiil standard” against which to evaluatc the ageacy's discretion, the Court finds that

Congress did not imtend the JQA to provide a private cause of action, and therefore Blaske

V' ¥al
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Marine Plainiifi’ IQA claim fis.

CONCLUSION

“Man carmot exercise control over the weather” S. Doc. No. 78-191, at 17 (1944).
In an attempt to control the effects of the weather, Congress enabled government agencws to
regulate the operation of the Missouri River. Inapufectworld,smhrgg\ﬂaﬁanwotﬂd
adequately provide for all competing fiver interests vegerdless of the weather, while
siomiltaneously protecting and preserving the environment and the species it harbors. The
Corps and jts comesponding government ager:mis bave.ibe msurmoumisble task to achieve this
filusary perfection. \

The Court cormmends the parties for ﬁgoxousl"y advocating their posttions. However,
t i for this reason that Congress delegated Missouri River operations ®© the Corps. The
Missourd River canmot be operated m a vacmm:l, but rather the Corps must consider, evaluate,
o balance all imerests f is operation of the Missour River. This obligaion i forther
compounded by the uncertainty ofl.’neweaﬂmrandit:sunpxecﬁcmhle effect on river conditions.

It is inevitable that the Corps’ decisions will not be ;perfect, as evidenced by this extensive

litigation. But, the “standard for agency action is not one of perfection.” Cengral South Dakota
Co-op. Grazing Dist, v. Dep’t.of Agric,, 266 F.3d 889, 901 (8th Cir. 2001).

Moreover, @ guidfing primciple bebind the APA is to “protect agencies from undue
judicial interference with thelr Jawful discretion, and w0 avoid judicial entenglement in abstract
policy disagreemerss which couris lack both expextfse and information to resolve” Notton
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L&_jmm_\[@mﬁﬂm 542 US. -, 2004 WL 1301302, st =7 (une 14, 2004).
. Souith :
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and 2004
of the 2004 Master Manua! and 2004 AOP. Th.creicore fhe 2004 Master Manval
AOP are valid, and the Corps ust operaie the Missouri River accordingly.
" - 1 REBY
Accordingly, based on all the files, records, md proceedings here, IT 1S BE
ORDERED that 1 |
A Federsl Defendants’ Motion for Summary Judgment o2 FCA and NEPA Claims
(Clerk Doc. No. 245)1s GRANTED;
. . o
B. Federal Defendants Motion for Summary Judgment on ESA Clajms (Cletk Doc
No. 242) is GRANTED;
C.  Federsl Defendanis’ Motion for Sxim:nmy Jodgment on Blaske Marne
Plaintiffs’ Collateral Claims (Cletk Doc. No. 252) is GRANTED;
H . ﬂle
D Federal Defendants’ Motion for Summary Judgment on the Claims by
Mandzn, Hidasta and Arskara Nation (Clerk Doc. No. 339) is GRANTED; and
E All other pending Motions are DENIED as moot.

LET JUDGMENT BE ENTERED ACCORDINGLY.

Dated: June 21, 2004

s/Pal A Magnuson,—————

Paul A Magnuson
United States District Court Judge
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